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2023 Rule of Law Report
Targeted stakeholder consultation
(Answers in English)

I.Justice System

Please provide information on measures taken to follow-up on the recommendations
received in the 2022 Report regarding the justice system (if applicable)

As we will develop in the following sections, Spain still has not renewed yet the General Council of the
Judiciary (hereinafter, CGPJ), so there is no progress on this point. In the current regulatory context,
this affects the appointment and promotions of judges and even the slowness of justice. In 2022, it has
also led to a crisis in the renewal of the Constitutional Court.

Regarding the situation of the Prosecutor General's Office, it is important to note that no progress has
been made in relation to the recommendations received in the 2022 Report. The Prosecutor General
continues to be appointed by the government in a procedure that does not guarantee due impartiality
and independence. On the other hand, and despite the modification of the Estatuto Organico del
Ministerio Fiscal (hereinafter EOMF), there are also insufficient guarantees in relation to the
irremovability of General Prosecutors. The structure of the Prosecutor's Office does not guarantee a
system of promotions within the prosecutorial career based on merit and ability.

A. Independence

Appointment and selection of judges, prosecutors and court presidents (incl. judicial
review)

(The reference to ‘judges’ concerns judges at all level and types of courts as well as
judges at constitutional courts)

In relation to the system for appointing judges it should be noted that the main problem stems from the
blocking of the General Council of the Judiciary, the governing body of the Judiciary, which we will
analyse in following sections. For the moment, let us recall that the CGPJ is competent to make
appointments and promotions in the judicial career. In addition, the CGPJ is responsible for appointing
two of the twelve judges that constitute our Constitutional Court, called Tribunal Constitucional
(hereinafter Tribunal Constitucional or TC).

In this regard, it is important to take into account that the Ley Organica 4/2021 was approved by the
Congress as a pressure mechanism to force the unblocking of the CGPJ. This law prevents the CGPJ
in office -that is, until the renewal of its members- from making appointments of discretionary positions,
such as the presidents of different courts that include Audiencias Provinciales, Tribunales Superiores
de Justicia, Audiencia Nacional or the judges of the Tribunal Supremo, our Supreme Court. As we
pointed out in our Report on the State of the Rule of Law in Spain, this situation has led to a reduction
in the number of discretionary appointments. In 2019, 62 appointments were made. In 2020 34
appointments were made and in 2021 only 3. In 2022 no appointments were made according to data
from the CGPJ itself.

Regarding the Prosecutor's Office, it is worth remembering that in Spain this institution is endowed with
functional autonomy and independence, so it is placed within the Judiciary in order to ensure greater
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independence from the Executive Branch. In spite of this, the Prosecutor General (in Spanish, Fiscal
General del Estado) is appointed by the Government, and in turn this Prosecutor General proposes the
top positions in the Prosecutor's Office with total discretion, a fact that has historically resulted in
appointments very close to the Executive.

To illustrate this situation with two of the most recent appointments, the current coalition Government
that emerged from the last elections proposed its former Minister of Justice, Dolores Delgado, as
Prosecutor General. At that time, Dolores Delgado was also an elected deputy (i.e. member of the
Parlament) of the Socialist Group and she had taken part in the electoral campaign as a candidate of
the Partido Socialista Obrero Espafiol (hereinafter PSOE) until her resignation on the following January
15. After Dolores Delgado's resignation on July 19, 2022, she was replaced by Alvaro Garcia Ortiz. This
substitution placed in charge of the Prosecutor General a person who was Dolores Delgado's right-
hand man and who played an important role in the so-called "Stampa case" (to which we will come back
in the following sections), something that does not bode favourably for an institution whose
independence had already been called into question.

Irremovability of judges, including transfers, (incl. as part of judicial map reform),
dismissal and retirement regime of judges, court presidents and prosecutors (incl.
judicial review)

We do not notice any relevant problems in relation to dismissals from the judicial career, which only
occur in very specific cases. With regard to the prosecutorial career, it is noteworthy that despite the
fact that the amendment introduced in 2007 to the art. 31 of the Estatuto Orgénico del Ministerio Fiscal
(hereinafter EOMF) introduced a term of office for the Prosecutor General with specific grounds for
dismissal, practically no Prosecutor General in recent years has completed the whole term for various
reasons (resignation, non-renewal, death, etc.), so it seems clear that this guarantee has not been
sufficient.

On the other hand, it is important to note that there are significant procedural obstacles to obtaining a
judicial review of both appointments and dismissals. Spanish courts usually deny legal standing for
cases in which someone who is not directly affected by the appointment or dismissal brings a judicial
appeal for review, as is the case with civil society organizations such as the Fundacién Hay Derecho.
Without this possibility, judicial review is much less likely to take place, given that many of the
candidates directly affected do not dare to appeal for fear of reprisals or simply because of the time and
resources involved. At the same time, the defense of the appointments is carried out with public
resources. Furthermore, sometimes these judicial appeals are useless since the same appointments
are made again even after the appeal has been upheld. This is what happened when Dolores Delgado
appointed Eduardo Esteban Rincén as prosecutor of the Sala de Menores even though the Tribunal
Supremo had annulled such appointment for not being the candidate with the most appropriate merits
for the position. The reason for this is that many Courts carry out a purely formal review of the selection
processes, which allows some institutions to avoid the substantive issue raised by simply making a
greater formal effort to motivate but without changing the person appointed.

Promotion of judges and prosecutors (incl. judicial review)

Regarding promotions in the Prosecutor's Office, it is important to note that in Spain there is no objective
promotion system, with minimum evaluation rules, an objective merit scale, a system for ranking
candidates and sufficient publicity of vacancies with the requirements for filling them, making it difficult
to respect the constitutional principles of merit and ability.
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The so-called Stampa case and Moix case serve as two of the most striking examples of this situation,
where not only there was a lack of discretion but also there were interferences of all kinds in the policy
of appointments (and dismissals) of prosecutors working on sensitive cases. In the case of Ignacio
Stampa, the delay in archiving the investigation against him hindered his access to the Anti-Corruption
Prosecutor's Office. Although this situation mainly developed at the end of 2021, in 2022 new data
appeared that point to the fact that Dolores Delgado did request information from the chief prosecutor
of Madrid about Stampa's situation before deciding on his appointment. This is particularly serious if we
consider that Stampa was at that time working on the Villarejo Case, in which Baltasar Garzén, Dolores
Delgado’s partner, participates as defense lawyer. Thus, there were enough reasons for Dolores
Delgado to abstain from participating in Stampa’s appointment decision.

As for the case of Manuel Moix, his appointment as Promoter of the Disciplinary Action of the State
Attorney General's Office on October 4, 2022 places him at the head of the disciplinary system of the
Public Ministry even though he had only two of the twelve members of the Fiscal Council in his favour
and he resigned as Chief Flscal of the Anti-Corruption Prosecutor's Office after it was discovered that
he had an off-shore company in Panama.

As for promotions in the judicial career, those made by merit-based competition do not pose any
problems. However, for the discretionary appointments to which we have already referred, the situation
is very problematic, given that they have been paralysed since June 2021 as a consequence of the Ley
Organica 4/2021 to which we have already referred in the first section. Otherwise, and given the way in
which the CGPJ is elected, its politicization and the intervention of the judicial Associations aligned with
the two main parties (APM with Partido Popular and JIJxD with PSOE), the discretionary appointments
in the judicial career present similar problems to those of the Prosecutor's Office. Very often
appointments to the highest positions in the judicial career are decided on the grounds of ideological
affinity, friendship or simply membership to one of the associations aligned with the political parties,
which in that sense function as authentic placement agencies for their members.

Allocation of cases in courts

We are not aware of any progress on this point. It is something we are currently investigating through
transparency requests.

Independence (including composition and nomination and dismissal of its members),
and powers of the body tasked with safeguarding the independence of the judiciary
(e.g. Council for the Judiciary)

The main problem that has been affecting the CGPJ since 2018 is its lack of renewal. The current
CGPJ, constituted under absolute majority of the Partido Popular (hereinafter PP) on December 4,
2013, should have been renewed in 2018. Therefore, its renewal has been pending for 4 years. The
main reason for this situation is that the PP, which is now in the opposition, has not wanted so far to
agree with the Government on the renewal, given that in the new CGPJ would have a smaller proportion
of members aligned with its political positions. This way of proceeding shows that, contrary to what the
Tribunal Consticional established in its STC 108/1986, the majority political parties have been
distributing the members of the CGPJ according to party quotas. This distribution of members damages
both the technical quality and the independence of a body such as the CGPJ. In practice, the main
parties give up the right to veto the candidates of the other party in exchange for being able to appoint
their own, even if this means accepting candidates of dubious impartiality and perpetuating an election
system that rewards affinity over merit. In this way, the need for major agreements for appointments is
also circumvented (a majority of 34 parties is required).
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The blockage also has other effects that we comment on in this form, such as its influence on the recent
crisis of the Tribunal Constitucional or the damage it causes in terms of appointments and promotions.
This translates into a lower number of court proceedings handled and fewer judgments handed down,
contributing significantly to the backlog of court cases.

Accountability of judges and prosecutors, including disciplinary regime and bodies and
ethical rules, judicial immunity and criminal/civil (where applicable) liability of judges
(incl. judicial review)

In Spain, all judges and magistrates are protected by a particular privileged jurisdictional regime called
aforamiento in order to guarantee independence in the prosecution of the proceedings in which they
are involved. Therefore, in those cases where a judge commits a crime in the exercise of their office,
they are prosecuted by the Tribunal Superior de Justicia of the region where they hold office. In the
event of a final criminal conviction, they may lose the status of judge.

Having said this, it is relevant to point out that the Promoter of the Disciplinary Action both among judges
and prosecutors is a freely appointed position chosen by the Prosecutor General or by the President of
the CGPJ, something that does not guarantee their independence at all and that, in fact, has led to the
opening of some disciplinary proceedings against wayward judges or prosecutors.

Regarding the Prosecutor's Office, it is also worth noting that the position of Promoter of Disciplinary
Action, introduced by the new Reglamento del Ministerio Fiscal (hereinafter RMF), is held by Manuel
Moix. We have already seen that Moix had to resign as Chief Prosecutor of the Anti-Corruption
Prosecutor's Office after it was discovered that he had an off-shore company in Panama.

Remuneration/bonuses/rewards for judges and prosecutors, including observed
changes (significant and targeted increase or decrease over the past year),
transparency on the system and access to the information

We are not aware of any positive developments in the area of transparency or access to public
information. As in other areas of Spanish Public Administration, there is considerable resistance to
providing information about performance incentives in Spain.

Independence/autonomy of the prosecution service

Although the Public Prosecutor's Office in Spain has historically been considered as the executing arm
of the government's criminal policy, our Constitution represented a step forward in guaranteeing the
autonomy of this institution, placing it within the Judiciary and providing it with functional autonomy
through the EOMEF. In this line, it is worth highlighting as a recent positive milestone the approval of the
RME, which finally repeals the still partially in force Reglamento Organico del Estatuto del Ministerio
Fiscal, which was pre-constitutional in nature and, as the Explanatory Memorandum of the RMF itself
points out, was a clear anomaly that did not benefit the institution. Among other things, this is because
it maintained a conception of the institution that was strongly dependent on the Executive Power, to the
point that it was defined as "an organ of communication between the government and the courts".

Having said this, the fact is that, as we have seen, in Spain it is common to appoint Attorneys General
who are very close to the Government in office. This affects the independence of the Public Prosecutor's
Office in general, given that in the body of prosecutors there exists a model of governance that
concentrates enormous powers in the General Prosecutor not only from the technical-legal point of view
but also from the point of view of internal organization and career management. Thus, although the
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RMF has introduced some limits to discretionary appointments, we cannot speak of the existence of
real co-decision bodies or effective counterweights in the Public Prosecutor's Office.

In addition to the concentration of power in the General Prosecutor, there is another problem linked to
the role of prosecutors' associations. Despite the fact that the two majority associations do not together
account for even 30% of the members of the profession, the reality is that their members end up holding
the main positions of free appointment and the majority of positions in consultative bodies such as the
Prosecutorial Council. In this regard, it is worth noting as an exception the presence since October 2022
in the Prosecutorial Council of Salvador Viada, president of APIF, an independent association of
prosecutors.

Independence of the Bar (chamber/association of lawyers) and of lawyers

It is worth noting that Pablo Zapatero Miguel, who became Secretary of State for Justice in January
2020, returned to his original position as Technical Secretary General at the General Council of the
Spanish Bar in June 2022. This represents an example of revolving doors that calls into question the
independence of the institution from the Ministry of Justice, highlighting a recurring problem in Spain
regarding the lack of awareness in many institutions about conflicts of interest.

Significant developments capable of affecting the perception that the general public
has of the independence of the judiciary

In recent years, there have been statements on social networks or in other media by members of the
government which have been particularly noteworthy because of how they spoke against the content
of certain court rulings and the jurisdictional work carried out by the courts of justice. This criticism does
not only come from the government and the parties that support it, but, logically, it has a greater impact
when it comes from the Executive Branch. Furthermore, on humerous occasions not only is the text or
content of the rulings criticised, which is legitimate, but also "ad hominem" criticisms are made of the
judges and magistrates who hand them down, even making reference to their personal circumstances.

By way of example, during the last months of 2022, in the context of the crisis of renewal of the
Constitutional Court, pronouncements were heard and read by deputies of the two governing parties
(PSOE and Podemos) defending the unrestricted sovereignty of the Parliament and the subordination
of the rest of the powers to it. This occurred in the face of the possibility that the Tribunal Constitutional
would paralyze a parliamentary process with serious formal defects. While it is important to notice that
the Tribunal Constitucional in Spain does not belong to the Judiciary, such statements affect the public's
perception of constitutional principles such as the separation of powers, given that the Constitutional
Court is called a court and its members have the status of magistrates. Furthermore, this type of
statements forget the fundamental role of Constitutional Courts in liberal democracies, where all powers
are limited so that the whole system works and is respectful of the democratic rules themselves and the
fundamental rights of citizens. This logically includes the Parliament, whose work is subject to respect
the Constitution (art. 9.1).

B. Quality of justice

Accessibility of courts (e.g. court/legal fees, legal aid, language)

In 2022 there have been no regulatory changes affecting access to justice in Spain for individuals.
However, it is worth highlighting the problem already mentioned regarding the strict jurisprudential

conception of legal standing in the contentious-administrative sphere (the jurisdiction that reviews the
actions of the Government, the Public Administrations and the institutions) which, in practice, can result
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in a certain impunity by depriving civil society organizations of the possibility of reviewing abuses of
power through the courts. This is of particular importance because the persons directly affected are not
always in a position to appeal administrative or governmental decisions.

Resources of the judiciary (human/financial/material)

(Material resources refer e.g. to court buildings and other facilities)

According to the CEPEJ's 2022 evaluation report, elaborated with 2020 data, in Spain there are:
- 11.2 judges per 100,000 inhabitants (the median in Europe is 17.6 judges per 100,000 inhabitants).

- 5.37 prosecutors per 100,000 inhabitants (the median in Europe is 11.1 prosecutors per 100,000
inhabitants)

- 303.55 lawyers per 100,000 inhabitants (the median in Europe is 134.51 lawyers per 100,000
inhabitants).

The justice budget is equivalent to 87.9 euros per inhabitant, which is equivalent to 0.37% of GDP. In
Europe, the median is 64.5 euros per inhabitant, 0.30% of GDP.

Therefore, Spain has an expenditure in Justice that is above the European median. And yet, it has fewer
judges and prosecutors. As we point out in our Report on the State of the Rule of Law in Spain, this is
mainly due to a problem of efficiency in spending and a scarce implementation of alternative dispute
resolution systems.

Training of justice professionals (including judges, prosecutors, lawyers, court staff)
In 2022, we are not aware of any relevant changes affecting the training of judges in Spain.

Digitalisation (e.g. use of digital technology, particularly electronic communication
tools, within the justice system and with court users, including resilience of justice
systems in COVID-19 pandemic)

It is worth noting that in July 2022 the Proyecto de Ley de Medidas de Eficiencia Digital del Servicio
Publico de Justicia was approved by the Council of Ministers transposing Directive 2019/1151. It is
currently in the Justice Committee of the Parliament.

Otherwise, in terms of digitization, Spain continues the positive trend that began after the pandemic,
although at a slow pace compared to other European countries. Among the most noteworthy changes
is the development of telematic hearings, the use of which is intended to be generalized with the
aforementioned draft law.

Use of assessment tools and standards (e.g. ICT systems for case management, court
statistics and their transparency, monitoring, evaluation, surveys among court users
or legal professionals)

Although the CGPJ continues to be the main body that produces studies, statistics and data in relation
to the judiciary, it is important to highlight that these studies still suffer from some problems related both
to their scope and to the ease with which they can be downloaded and viewed.
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Geographical distribution and number of courts/jurisdictions (“judicial map”) and their
specialization, in particular specific courts or chambers within courts to deal with fraud
and corruption cases

The development of specialised judicial courts for corruption offences remains desirable, as they were
once created for gender-based violence.

C. Efficiency of the justice system

Length of proceedings

Although in Spain citizens are equal before the law, in practice the administration of justice depends
on where they reside. The data for 2022 have not yet been published by the CGPJ. However, the
2021 data are useful to get a general idea of the duration of proceedings.

Thus, if we compare the first instance and instruction of civil proceedings:

In Navarra it takes on average 4.5 months in 2021.

In Aragon it takes on average 4.8 months in 2021.

In Castilla y Ledn it takes on average 10.3 months in 2021.

In Murcia it takes on average 11.3 months in 2021

In Madrid it takes on average 8.5 months in 2021.

On the other hand, if we compare the first instance and instruction of criminal proceedings:

In Navarra it takes on average 1.9 months in 2021.

In Aragon it takes on average 1.7 months in 2021.

In Castilla y Le6n it takes on average 5.2 months in 2021.

In Murcia it takes on average 3.8 months in 2021

In Madrid it takes on average 2.3 months in 2021.

Therefore, and even though justice is a central power of the State, there are regional disparities in the
administration of justice. These disparities in performance have economic implications, detracting
opportunities for local development.

In this regard, it is interesting to highlight the precedent that represents the STC 125/2022, which upheld
the appeal filed by the Sevillian lawyer Daniel Sanchez Bernal, who denounced the violation of the
fundamental right to a trial without undue delay.

To this situation it is worth adding that, due to the blocking of the CGPJ, the duration of proceedings in

the Tribunal Supremo is also negatively affected, a trend that has been developing since 2018, as we
illustrate in Graph 21 of our Report on the State of the Rule of Law in Spain.
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In this regard, the Tribunal Supremo’s Governing Chamber published a report on October 21, 2021,
stating that the impossibility of making appointments, coupled with the uncertainty as to when the CGPJ
will be renewed, erodes the court’s capacity. With a staff 14% less than legally foreseen, this report
foresees that by the end of 2022 approximately 1000 less judgments will be issued per year in all
chambers, which will also see an increase in the length of their proceedings. This report has been
updated as of 18 January 2023 through a press release which states that the vacancies in the Tribunal
Supremo amount to 24%, a percentage that in the coming months will reach 30.37% due to upcoming
retirements. According to the press release, this will mean 1230 fewer rulings in 2023.

Other - please specify
Il. Anti-Corruption Framework

Where previous specific reports, published in the framework of the review under the
UN Convention against Corruption, of GRECO, and of the OECD address the issues
below, please make a reference to the points you wish to bring to the Commission’s
attention in these documents, indicating any relevant updates, changes or measures
introduced that have occurred since these documents were published.

Please provide information on measures taken to follow-up on the recommendations
received in the 2022 Report regarding the anti-corruption framework (if applicable)

In 2022, a series of regulations relating to the fight against fraud and corruption have been adopted.
Example of this are the Real Decreto-Ley 9/2022, de 26 de abril, por el que se adoptan medidas
hipotecarias y de gestién de pagos en el exterior en el marco de la aplicacion de las medidas restrictivas
aprobadas por la Unién Europea en respuesta a la invasién de Ucrania; or the Ley Organica 9/2022,
de 28 de julio, por la que se establecen normas gue faciliten el uso de informacién financiera y de otro
tipo para la prevencion, deteccidn, investigacion o enjuiciamiento de infracciones penales. Among
them, it is particularly worth mentioning the transposition of the Whistleblowers Directive 2019/1937 into
the Proyecto de Ley reguladora de la proteccion de personas que informen sobre infracciones
normativas vy de luchas contra la corrupcion. Although it represents a step forward, it was approved
after the deadline and with important shortcomings, such as time limitations in the protection of
whistleblowers or the lack of independence of the Independent Authority for the Protection of
Whistleblowers, as will be discussed below.

However, in other aspects no progress has been made or there have even been setbacks.

Thus, we find ourselves with the reform of the crime of embezzlement. The controversial Ley Orgénica
14/2022, which reforms the Ley Organica 10/1995 (our Criminal Code), modifies the different types of
embezzlement, ostensibly reducing the penalties in cases where public funds are diverted not for
personal gain, but as disloyal administration of public assets. This is a frontal attack against the rule of
law and it is conducive to the emergence of corruption cases around the financing of political parties, in
addition to having been a modification introduced to benefit certain specific individuals (former senior
officials of the Catalan Government with pending trials for embezzlement for various actions related to
the unilateral secession attempt of autumn 2017 in Catalonia).

A. The institutional framework capacity to fight against corruption (prevention and
investigation / prosecution)
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List any changes as regards relevant authorities (e.g. national agencies, bodies) in
charge of prevention detection, investigation and prosecution of corruption and the
resources allocated to each of these authorities (the human, financial, legal, and
technical resources as relevant), including the cooperation among domestic
authorities. Indicate any relevant measure taken to effectively and timely cooperate with
OLAF and EPPO (where applicable)

We are not aware of any progress in this area.

Safeguards for the functional independence of the authorities tasked with the
prevention and detection of corruption

The transposition of the Whistleblower Directive into the Spanish legal system has involved the
proposed creation of an Independent Whistleblower Protection Authority. Although this is a step
forward, given that currently there is no state agency, the truth is that current design poses several
doubts about its real independence. Indeed, this Authority is linked to the Ministry of Justice, whose
head appoints its President, and no open and transparent competition procedure for its management,
effective accountability mechanisms, the ability to appeal its decisions, and the participation of civil
society in its governance, are specified.

Information on the implementation of measures foreseen in the strategic anti-
corruption framework (if applicable). If available, please provide relevant objectives and
indicators

The aforementioned Proyecto de Ley reguladora de la proteccion de personas que informen sobre
infracciones normativas y de lucha contra la corrupcién, transposing the Whistleblowers Directive, in its
fifth additional provision, establishes that the Government "within a maximum period of eighteen months
from the entry into force of this law, shall approve an Anti-Corruption Strategy which shall at least include
an evaluation of compliance with the objectives established in this law as well as the measures deemed
necessary to alleviate the deficiencies found during that period of time".

B. Prevention

Measures to enhance integrity in the public sector and their application (including as
regards incompatibility rules, revolving doors, codes of conduct, ethics training).
Please provide figures on their application

We are not aware of any progress in terms of incompatibility rules, codes of conduct or ethics training
in Public Administration.

In terms of revolving doors, it is important to point out the recent approval by the Council of Ministers_of
the Anteproyecto de Ley de Transparencia e Integridad en las Actividades de los Grupos de Interés
(Draft Bill on Transparency and Integrity and Interest in the Stakeholders’ activities). This regulation
aims to establish a two-year term for outgoing senior officials, during which they will not be able to carry
out lobbying activities related to the department or body they were in charge of. This regulatory advance
is described in more detail in the following section.

General transparency of public decision-making, including rules on lobbying and their
enforcement, asset disclosure rules and enforcement, gifts policy, transparency of
political party financing
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As part of Spain's commitments to the Recovery, Transformation and Resilience Plan, in November
2022 the Council of Ministers approved the Anteproyecto de Ley de Transparencia e Integridad en las
Actividades de los Grupos de Interés (Draft Bill on Transparency and Integrity and Interest in the
Stakeholders’ activities). It represents an advance that was already highlighted and recommended in
the Spanish Chapter of the previous EU Rule of Law Report. This progress was also highlighted in the
GRECO Report of the Fourth Evaluation Round of Spain (recommendation number 2), published in
December 2022, although it laments the slowness of the process and the consequent lack of
transparency in the relations between Members of the Parliament and lobbyists.

The creation of a public, electronic Register of Interest Groups of mandatory registration is expected. It
defines the activities considered as "lobbying" and the relationship of these groups with the various
officials of the Administracion General del Estado. In addition, it is proposed to establish a system of
regulatory footprint to record the changes produced by the lobbies' own activity. Moreover, a limitation
of two years is proposed for outgoing senior officials, during which they will not be able to carry out
lobbying activities related to the department or organization they were in charge of.

This regulation would be in line with recommendation number 13 of the OECD Council on Public
Integrity, which called for the establishment of a regulatory framework for relations between officials
and interest groups aiming to influence public policies.

Rules and measures to prevent conflict of interests in the public sector. Please specify
the scope of their application (e.g. categories of officials concerned)

We are not aware of any improvement or progress relating to prevention and regulation of conflicts of
interests.

Measures in place to ensure whistleblower protection and encourage reporting of
corruption.

It is important to point out the aforementioned transposition of the Whistleblowers Directive 2019/1937
into the Proyecto de Ley requladora de la proteccién de personas gue informen sobre infracciones
normativas y de luchas contra la corrupcion. The adoption of the Directive is a step forward, finally
recognizing a framework for protecting corruption whistleblowers, creating a culture of whistleblowing
and detering corrupt practices.

However, the approval comes out of time, as has already been explained, and with numerous
shortcomings that may potentially conflict with the Directive.

It establishes an Independent Authority for the Protection of Whistleblowers, in charge of processing
corruption complaints, but whose link to the Ministry of Justice raises doubts as to its formal and material
independence, as we have already commented.

It also sets a regime of inadmissibility that exceeds the provisions of the Directive. Thus, Article 18.2
indicates that, when a communication is manifestly unfounded or there are reasonable grounds to
believe that it has been obtained through the commission of a crime, the Independent Whistleblower
Protection Authority is allowed to refuse it, which is totally contrary to the provisions of Article 21 of the
Directive.

In that sense, it establishes a regime of exclusion from protection that goes against the Directive (Article

35.2). Thus, protection is excluded in cases that exceed the content of the Directive, such as the case
of procurement files containing classified information or which have been declared secret or reserved.
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Furthermore, Article 36.2 sets a two-year term for protection, which is also contrary to the Directive.

List the sectors with high-risks of corruption in your Member State and list the relevant
measures taken/envisaged for monitoring and preventing corruption and conflict of
interest in these sectors (e.g. public procurement, healthcare, citizen investor schemes,
risk or cases of corruption linked to the disbursement of EU funds, other), and, where
applicable, list measures to prevent and address corruption committed by organised
crime groups (e.g. to infiltrate the public sector)

As explained in the previous section, with the transposition of the Whistleblowers Directive to the
Spanish legal system, whistleblowers are excluded from protection in cases of procurement files that
contain classified information or have been declared secret or reserved. The areas that are prone to fall
under the denomination of classified information can be sectors where corruption cases may occur.

Thus, public procurement is a high-risk sector of corruption, such as defense procurement (in relation
to what has already been mentioned about classified information), infrastructure procurement (an
aspect with a long history in Spain, with the latest example being the lawsuit by the Spanish National
Markets and Competition Commission (CNMC) against the country's main construction companies for
altering the competitive bidding process for infrastructure construction for more than 25 years), or the
flexibility introduced in emergency procurement during the pandemic in order to obtain medical material.

Another highly vulnerable area is political party financing. Recently, the alleged illegal financing of the
Partido Socialista de la Comunidad Valenciana has become known, together with other highly
publicized corruption cases such as the ERE or the Girtel plot. The reform of the crime of
embezzlement that was approved at the end of December 2022 implies, as already mentioned, the
reduction of sentences in cases in which public funds are diverted not for private enrichment, but for
other purposes (potentially, party financing).

Any other relevant measures to prevent corruption in public and private sector

The maximum time limit for criminal investigation, approved in a reform of the Ley de Enjuiciamiento
Criminal of 2015, in article 324, has not been repealed. Thus, the maximum time limit for investigation
stands at 12 months, with extensions of 6 months. Given that corruption cases are complex to
investigate, setting such meagre maximum time limits may lead to the filing of cases due to lack of time.

Addressing the challenges related to the length of investigations to improve the efficiency of handling
high-level corruption cases was precisely one of the specific recommendations for Spain in the previous
EU Rule of Law Report. Therefore, there hasn’t been any progress in this regard.

C. Repressive measures

Criminalisation, including the level of sanctions available by law, of corruption and
related offences, including foreign bribery

There is a step backwards in terms of retaliation for fraud, corruption, and embezzlement, based on
what has already been explained in a previous section on the reform of the crime of embezzlement
contained in the Ley Orgéanica 14/2022, de 22 de diciembre, de transposicién de directivas europeas y
otras disposiciones para la adaptacién de la legislacidn penal al ordenamiento de la Unién Europea, y
reforma de los delitos contra la integridad moral, desérdenes publicos y contrabando de armas de doble
uso (transposing European Directives and other provisions for the adaptation of criminal legislation to
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the European Union system and reform of crimes against moral integrity, public disorder and smuggling
of dual-use weapons).

With this reform of the crime of embezzlement, the penalties are reduced when public funds are diverted
for purposes other than those legally determined, i.e., when there is no appropriation of public assets.
This implies that corruption is potentially being favoured since, although there is no particular
appropriation of funds, if these are diverted to a purpose other than that which was legally established,
it still damages public finances but offenders face more reduced penalties.

It is worth mentioning here that another section of the reform refers to the introduction of the crime of
illicit enrichment, which establishes the penalty for those who do not justify having increased their assets
by 250,000 euros during the exercise of their position or in the following 5 years before a requirement
of the Administration. This new section was introduced as a “compensation” for the aforementioned
reduction of embezzlement offenses, and may potentially violate the principle of presumption of
innocence.

Data on investigation and application of sanctions for corruption offences, including
for legal persons and high level and complex corruption cases and their transparency,
including as regards to the implementation of EU funds

(Please include, if available the number of (data since 2019): indictments; first instance
convictions; first instance acquittals; final convictions; final acquittals; other outcomes
(final) (i.e. excluding convictions and acquittals); cases adjudicated (final);
imprisonment / custodial sentences through final convictions; suspended custodial
sentences through final convictions; pending cases at the end of the reference year)

We are not aware of any progress in this area.

Potential obstacles to investigation and prosecution as well as to the effectiveness of
criminal sanctions of high-level and complex corruption cases (e.g. political immunity
regulation, procedural rules, statute of limitations, cross-border cooperation,
pardoning)

There are some problems and obstacles relating to the investigation of high-level corruption cases in
Spain.

First of all, it is worth mentioning the existence of a large number of officials who are protected by the
figure of "aforamiento”. This legal provision modifies the order of criminal jurisdiction to investigate
crimes of certain individuals, who are entitled to be tried by certain courts. This implies that the
investigating judges must refer a corruption case to the competent court if one of the persons charged
enjoys this aforamiento. In some of these courts there is a certain political influence, which is not
generally the case in an ordinary investigating court. For example, it is the case of regional deputies of
Autonomous Communities, who must be judged by Tribunales Superiores de Justicia, whose Civil and
Criminal Chambers usually include a magistrate appointed directly by the regional Parliament. In the
case of privileges before the Tribunal Supremo (our Supreme Court, competent for judging high-ranking
state officials) we have already pointed out that the influence is exercised through the appointments of
the CGPJ, which is a highly politicized body. This means that, indirectly, politicians influence the choice
of the specific judges who will judge them.
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On the other hand, we have already mentioned the problem of time limits on the investigation of
corruption cases based on Article 324 of the Ley de Enjuiciamiento Criminal. Given the lack of judges,
with Spain being one of the countries with the lowest number of judges per inhabitant, as we pointed
out in our Report on the State of the Rule of Law in Spain, this can potentially be an obstacle in the
investigation of various cases.

Finally, we must mention the problem of pardons. Spain is governed by a law dating from 1870 that no
government has been willing to repeal, which allows governments a broad discretion in granting
pardons. Even though the number of pardons has been decreasing as public opinion has focused on
this issue, it is important to highlight the political importance of some of them. Thus, in the year 2022,
pardons were granted to the leaders of the Catalan "procés", convicted by final judgment, and against
the criteria of Prosecutor's Office and the report of the Tribunal Supremo (Supreme Court), without the
convicted repenting and without appreciating reasons of equity, justice or public utility that must support
these decisions. This represents a major obstacle to judicial action and a government interference in
the decisions of the judges. On the other hand, the collection of signatures to ask for the pardon of José
Antonio Grifian, former president of the Junta de Andalucia, sentenced to prison for his relationship with
the ERE corruption case, is striking.

As aforementioned, the problems of lack of independence of the CGPJ, the Prosecutor General and
the Anti-Corruption Prosecutor's Office also pose obstacles to the investigation of major corruption
cases linked above all to political parties.

Information on effectiveness of non-criminal measures and of sanctions (e.g. recovery
measures and administrative sanctions) on both public and private offenders

We are not aware of any progress in this area.
lll. Media Freedom and Pluralism

Please provide information on measures taken to follow-up on the recommendations
received in the 2022 Report regarding media freedom and pluralism (if applicable)

As it will be detailed in their respective sections, some aspects represent progress relating to the
previous EU Report on the Rule of Law, while others suffer from setbacks.

Thus, there is still a high degree of politicization in the Board of Directors of Radio Televisién Espafiola.
There is no progress in relation to institutional advertising, nor in safeguards against political
interference in the media. Furthermore, although there has been progress with the presentation of a
Preliminary Draft Law on Classified Information, we consider that it has a series of shortcomings that
will be explained in the corresponding section.

In terms of progress made, the Ley General de Comunicacion Audiovisual was approved, which
establishes a registry for audiovisual providers and their property. A Preliminary Organic Law Draft for
the protection of the professional secrecy of journalism was also recently approved.

A. Media authorities and bodies

Measures taken to ensure the independence, enforcement powers and adequacy of
resources (financial, human and technical) of media regulatory authorities and bodies

We are not aware of any progress in this area.
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Conditions and procedures for the appointment and dismissal of the head / members
of the collegiate body of media regulatory authorities and bodies

In 2022 there have been a series of events that indicate the degree of politicization of Radio Televisién
Espafiola and its Board of Directors.

In 2021, journalist José Manuel Pérez Tornero took over the direction of Radio Televisién Espafiola.
However, he had to resign in 2022 due to pressure from the Government and was replaced by journalist
Elena Sénchez as interim president of the Board of Directors. In October 2022, an extraordinary
meeting of the Board of Directors was called for approving a series of agreements, which were finally
rejected due to the refusal of a number of board members who argued that the acting chairwoman did
not have the authority to lead RTVE. In view of this situation of deadlock, the Government modified the
regulation of Corporaciéon RTVE, increasing Elena Sanchez's powers as Chairwoman.

Nowadays, Elena Sanchez occupies the position of Director of RTVE, without having passed the
selection process required to ensure her professionalism and independence.

In addition to this situation, there are other regional cases which have been happening for years (and
which are still in force today), such as the increasing politicization of Radio Televisiéon Madrid due to the
reform of 2021, which limited the independence of its board of directors and of its director, or the political
dependence of the management positions of the Consejo Audiovisual de Cataluia, the Catalan media
regulator.

These are clear examples of the degree of politicization suffered by public television and media
regulators and the interference of political parties in their operation.

If in the previous EU Rule of Law Report, in the Spanish chapter, a general framework of impartiality
and independence of public media was recognized, the actions described here in 2022 mark a clear
regressive line in this area.

Existence and functions of media councils or other self-regulatory bodies

In Spain, the Telecommunications and Audiovisual Directorate of the Spanish National Markets and
Competition Commission (CNMC), Spain's audiovisual regulatory authority. This institution is
responsible for market analysis, the development of regulations on obligations and penalties for media
and market operators, and the resolution of disputes and queries raised by the various operators,
among others.

B. Safeguards against government or political interference and transparency and
concentration of media ownership

Measures taken to ensure the fair and transparent allocation of state advertising
(including any rules regulating the matter)

Firstly, we are not aware of any changes or progress in the area of safeguards against political
interference.

Secondly, in May 2022, the Ley 13/2022, de 7 de julio, General de Comunicacion Audiovisual,
transposing the Directive 2018/1808, on Audiovisual Communication Services, was approved. This
implies an advance already highlighted in the previous EU Rule of Law Report. In the field of
transparency on media ownership, Chapter IV establishes a registry of audiovisual communication

14


https://www.hayderecho.com/
mailto:info@hayderecho.com
https://www.boe.es/buscar/act.php?id=BOE-A-2022-11311

T —

HAY DERECHO https://www.hayderecho.com

info@hayderecho.com
(+34) 641 018 975

-

service providers, whereby those providers and holders with significant shareholdings (3% of the share
capital and "30% of the voting rights or lower percentage, if it serves to appoint, within twenty-four
months of the acquisition, a number of directors representing more than half of the members of the
company's administrative body") will be required to register. It will also be mandatory to describe the
number and proportion of female members of the company's administrative body and the point of
contact with the provider available to the viewer for direct communication with the editorial manager
and to guarantee the right of complaint and reply.

Thirdly, in the area of media aid, the dispersion of types of aid and entities that can provide it (some of
them public entities with lesser transparency obligations) makes it difficult to analyse the set of actions
carried out in this regard.

Fourthly, there are many studies and articles on institutional advertising that denounce the lack of
transparency in public procurement in this area and the biased planning of institutional advertising
campaigns. This, which is a priority for the Commission in its proposal for a European Media Freedom
Act, is included in our Report on the Rule of Law in Spain. In the Annual Reports on Institutional
Advertising and Communications there is no list of those awarded contracts, as required by Article 14
of the Ley 29/2005 de 29 de diciembre, de Publicidad y Comunicacién Institucional

Safeguards against state / political interference, in particular:
- safeguards to ensure editorial independence of media (private and public)

- specific safeguards for the independence of heads of management and members
of the governing boards of public service media (e.g. related to appointment,
dismissal), safeguards for their operational independence (e.g. related to reporting
obligations and the allocation of resources) and safeguards for plurality of
information and opinions

- information on specific legal provisions and procedures applying to media
service providers, including as regards granting/renewal/termination of licenses,
company operation, capital entry requirements, concentration and corporate
governance

Although we are not aware of any progress in this area, we can give illustrative examples of various
actions of political parties in relation to vetoes and withdrawal of licenses to certain journalists and
media outlets. Throughout 2019, the political party Vox denied access to journalists from several media
outlets and platforms to its campaign events, facilities or acts, actions that were denounced by the
Central Electoral Board, whose decision was ratified by the Tribunal Supremo (Supreme Court) through
the judgments 357/2021, 400/2021 and 543/2021. Another noteworthy case is that of the withdrawal of
permission to attend press conferences of the government of Catalonia to the journalist Xavier Rius,
until the intervention of the Tribunal Superior de Justicia of Catalonia, which forced the Catalan
government to reinstate him.

It is striking that in these cases the courts have had to intervene to ensure basic respect for freedom of
information and the role of the media as a channel for public information.

Furthermore, beyond the cases already exposed about the corporation of Radio Televisién Espafiola,

in 2021 the Ley 1/2021 of the Community of Madrid was approved, which reduced the independence
of Radio Televisién Madrid. The participation of professional and social organizations and associations

15


https://www.hayderecho.com/
mailto:info@hayderecho.com
https://www.eldiario.es/sociedad/ministerios-pleitean-eldiarioes-publicidad-institucional_1_3371150.html
https://www.eldiario.es/sociedad/ministerios-pleitean-eldiarioes-publicidad-institucional_1_3371150.html
https://www.hayderecho.com/wp-content/uploads/2022/12/Report_on-the-state-of-the-rule-of-law-in-Spain-2018-2021.pdf
https://www.lamoncloa.gob.es/serviciosdeprensa/cpci/paginas/PlanesEInformes.aspx
https://www.lamoncloa.gob.es/serviciosdeprensa/cpci/paginas/PlanesEInformes.aspx
https://www.boe.es/buscar/act.php?id=BOE-A-2005-21524
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2022-1191

T —

HAY DERECHO https://www.hayderecho.com

info@hayderecho.com
(+34) 641 018 975

-

in the election of the members of the board of directors was eliminated, and the independence of the
director of the entity was also reduced. In addition, it was approved in a single reading, without the
possibility of amendments or debate in committee.

Transparency of media ownership and public availability of media ownership
information, including on direct, indirect and beneficial owners, as well as any rules
regulating the matter

We refer at this point to what was stated in a previous section on Ley 13/2022, de 7 de julio, General
de Comunicacion Audiovisual, transposing Directive 2018/1808, on Audiovisual Media Services
Directive, in its Chapter IV.

C. Framework for journalists' protection, transparency and access to documents

Rules and practices guaranteeing journalist's independence and safety, including as
regards protection of journalistic sources and communications

At the end of 2022, an agreement was reached between journalists' associations and groups and the
Government to present the Proyecto de Ley Organica de proteccion del secreto profesional del
periodismo, which would regulate the definition of professional secrecy and the scope of personal
protection. The Spanish chapter of the previous Report on the Rule of Law in the European Union
pointed out that journalists continued to face various challenges in the exercise of their profession. This
Draft Law is therefore part of the progress made by the Government, which was already highlighted in
the aforementioned Report on this matter.

Law enforcement capacity, including during protests and demonstrations, to ensure
journalists' safety and to investigate attacks on journalists

We extend here what was stated in the previous section on legislative advances in the protection of
journalists.

Access to information and public documents (incl. transparency authorities where they
exist, procedures, costs/fees, timeframes, administrative/judicial review of decisions,
execution of decisions by public authorities, possible obstacles related to the
classification of information)

Several aspects in relation to access to public information should be highlighted.

Requests for public information submitted by citizens have experienced a gradual but steady growth
over the years. These requests for transparency must be answered by the bodies to which they are
addressed and, in the event that this does not occur, the Consejo de Transparencia y Buen Gobierno
(CTBG), an independent administrative authority with its own legal personality and capacity to act in
the defense of the right to public information and publicity, intervenes on a national level.

It should be noted that there is a certain resistance to compliance with CTBG resolutions when one of
the affected bodies has to disclose public information that is uncomfortable for them. On the one hand,
numerous judicial appeals are filed against the resolutions of the Council; on the other hand, these
requests for public information may even not be complied with, an aspect that has increased in recent
years. Given that the CTBG lacks the capacity to enforce its own resolutions or to impose sanctions in
the event of non-execution, its final resolutions run the risk of becoming a "dead letter".
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Special mention should be made of the regulation of classified information, whose reform is currently a
Preliminary Draft Law. As established in this Anteproyecto de Ley de Informacion Clasificada (Draft Bill
on Classified Information), the number of senior officials who can classify information and the wide
variety of entire areas that can be classified even if they are not related to defense or national security
is greatly expanded, in direct contravention of principles of international law on the subject, such as
those contained in General Comment No. 34 of the United Nations Human Rights Committee, which
considers it incompatible with the right to freedom of expression to suppress information that does not
directly affect national security. Although the current regulations do not establish deadlines for
declassification, the proposal of the Anteproyecto de Ley establishes excessively long deadlines. In
short, it is a proposal that could represent a major setback for transparency and the right of access to
public information.

On the other hand, no progress has been made in the reform of the current regulations to strengthen
access to public information, which was a specific recommendation for Spain by the Commission in the
previous EU Report. We believe that the current proposal does not meet the objective of ensuring and
strengthening transparency.

Lawsuits (incl. SLAPPs - strategic lawsuits against public participation) and
convictions against journalists (incl. defamation cases) and measures taken to
safeguard against manifestly unfounded and abusive Lawsuits

We are not aware of any progress in terms of safeguard measures against manifestly abusive and
unfounded lawsuits; however, there have been some recent cases of lawsuits against media and
publishing groups for certain information published by them.

Some illustrative examples can be given in this regard. At the beginning of 2022, Iberdrola sued the
newspaper El Confidencial for alleged damages to honour, when this newspaper published coverage
of the alleged relations between this company and the commissioner José Manuel Villarejo, accused of
criminal organization, bribery and money laundering.

In 2022, Vox's candidate for Andalusia, Judge Francisco Serrano, filed a lawsuit against InfoLibre for
allegedly revealing secrets, when this media published a corruption case in which the candidate
participated. Finally, the investigations resulted in the imputation of Serrano, and his resignation as
deputy and president of the parliamentary group in Andalusia.

If the previous Report on the Rule of Law in the European Union found that journalists faced certain
obstacles in the exercise of their work, these examples show little or no progress in this area.

Other - please specify

IV. Other institutional issues related to checks and balances

Please provide information on measures taken to follow-up on the recommendations
received in the 2022 Report regarding the system of checks and balances (if applicable)

In Spain there are major problems regarding the quality of its independent authorities and other checks
and balances, especially with regard to how its members are elected. In addition to recurrent problems,
such as those affecting the Court of Audit, in 2022 it is important to highlight the crisis in the renewal of
the Constitutional Court, an event that is closely related to the blockage of the CGPJ.
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As we illustrate in our report, the use of certain legislative techniques, including the abuse of decree-
laws, is also worrying during the last legislature.

A. The process for preparing and enacting laws

Framework, policy and use of impact assessments and evidence based policy-making,
stakeholders'[1] /public consultations (particularly consultation of judiciary and other
relevant stakeholders on judicial reforms), and transparency and quality of the
legislative process

[1] This includes also the consultation of social partners

The main instrument for evaluating legislative activity is the Regulatory Evaluation Report, which is
prepared to evaluate the Annual Regulatory Plans prepared by the Government, which forecast the
regulations to be approved in the corresponding fiscal year. The 2022 report has not yet been published,
but it should be noted that the degree of compliance of previous years is low: 36% for 2020, and 36.8%
for 2021.

As for public policies, there is currently no systematic ex ante or ex post public evaluation in Spain.
Proof of this is the report of a collaborator of the Foundation we have published, where he evaluates
the pilot experience in Castilla y Le6n and points out the necessary steps to implement and strengthen
this type of practices in the rest of Spain.

Rules and use of fast-track procedures and emergency procedures (for example, the
percentage of decisions adopted through emergency/urgent procedure compared to
the total number of adopted decisions)

During the last legislature (XIV) there has been a disproportionate use of the decree-law, a legal
instrument with exceptional character, as stated in our Constitution, which considers this instrument for
cases of "extraordinary and urgent necessity" (art. 86.1).

The decree-law is not subject to a process of parliamentary debate as complete as the ordinary laws,
but only requires the authorization of the Congress to maintain its effects 30 days after its entry into
force. In such authorization process, the Congress can only ratify or reject it by means of a vote on the
whole of the law. Therefore, there is no room for amendments to the text. In the process of drafting
decree-laws there are not the same procedures required as in the case of Preliminary Bills of Law,
especially with regard to the issuance of reports. The decree-law also presents material limitations. It
cannot regulate, for example, the rights, duties and freedoms of the citizens set forth in Title | of the
Constitution or regulate the basic institutions of the State or matters reserved to an organic law. The
abusive use of the decree-law entails an evident deterioration of the parliamentary deliberative and
decision-making process. Moreover, it is common for decree-laws in Spain to regulate totally different
and heterogeneous matters that are completely unrelated to each other. This circumstance, which may
be justified if its enabling condition is respected (extraordinary and urgent necessity), is not justified
when it is used as a normative instrument to replace the ordinary law. Ordinary laws must regulate a
specific matter (housing, energy, sexual freedom, labor market, etc.) to which reference is made in the
title of the law.

As we illustrate in our Report on the State of the Rule of Law in Spain with data from the Congress
itself, this growing trend in the use of the decree law is particularly significant during the last legislature,
where the number of decree laws per month (2.88) stands out as the highest in our democratic history.
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Apart from the use of the decree law, the Government is also using problematic legislative strategies
when implementing reforms in matters of great importance. An illustrative case is the way in which the
Government's parliamentary groups tried to solve the crisis of the renewal of the Tribunal Constitucional,
which we will develop in the following section. Both groups proposed two amendments modifying
organic laws (LOPJ and LOTC) in the context of the parliamentary processing of the controversial
Proposicidn de ley de transposicion de directivas europeas y otras disposiciones para la adaptacion de
la legislacion penal al ordenamiento de la Unién Europea, y reforma de los delitos contra la integridad
moral, desérdenes publicos vy contrabando de armas de doble uso, a bill processed by way of urgency
and whose subject matter has no relation with the Tribunal Constitucional at all (in fact, we already
mentioned this law before, because it also modified the offense of embezzlement.

Furthermore, this bill was proposed by the parliamentary group rather than by the government, being a
proposicién de ley and not a proyecto de ley. This is of great importance because both the decree-law
and the proposicion de ley avoid the hearing procedures and the reports which are necessary to process
a law in accordance with the Ley del Gobierno, with the consequent damage both in terms of the quality
of the legislative technique and in terms of democratic legitimacy.

Regime for constitutional review of laws

In the autumn of 2022, an institutional crisis arose due to the blockage in the renewal of the Tribunal
Constitucional (hereinafter TC), our Constitutional Court. This crisis was in turn the consequence of the
blockage of the CGPJ. As we explained in an infographic prepared for the general public, our
Constitutional Court is composed of 12 magistrates who are renewed by thirds every 9 years. On June
13, 2022, the nine-year mandate of four magistrates, two of them elected by the government presided
by Mariano Rajoy, and two of them elected by the CGPJ, came to an end. However, due to its own
blockage, the General Council of the Judiciary (CGPJ) was unable to appoint the 2 magistrates that
corresponded to it, preventing the renewal of the TC since September 13.

The coalition government, through its parliamentary groups, tried to unblock this situation by means of
two amendments (61 and 62) in the context of the parliamentary debate on a bill which, as we have
already pointed out, was processed as a matter of urgency and whose subject matter had nothing to
do with the TC. The processing of these amendments, which sought to reduce the majorities necessary
for the CGPJ to choose the two judges of the TC that correspond to it, was paralyzed by the TC itself.
The reason for this is that the parliamentary group of the opposition filed an appeal before the TC,
arguing that the deputies -and the citizens they represent- have the right to know on an equal footing
and with due notice the matters regulated by a law, so that these matters cannot be altered later by
means of partial amendments. After meeting in plenary session on December 19, the TC agreed to
admit the appeal and to suspend, as a precautionary measure, the parliamentary processing of the
aforementioned amendments.

Despite the numerous problems caused in these months to try to proceed with the pending
appointments, finally the CGPJ has finally reacted in extremis, unanimously electing on December 27,
2022 the two judges of the TC that it is responsible for proposing. Hay Derecho considers, however,
that the crisis is still open, insofar as the ultimate cause of the blockage (the CGPJ) is still in force.
Furthermore, Amendments 61 and 62, paralyzed by the precautionary measure, propose a solution to
the deadlock that eliminates the requirement of qualified majorities, something that negatively affects
the institutional design of the Tribunal Constitucional. Appointments to this body should respond to
consensus criteria and not to party quota distributions. The natural assumption that the Constitutional
Court has to reproduce the parliamentary majorities, turning it into a sort of third Chamber, denaturalizes
its function as a counterweight body that controls abuses of power.
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COVID-19: provide update on significant developments with regard to emergency
regimes/measures in the context of the COVID-19 pandemic

- judicial review (including constitutional review) of emergency regimes and
measures in the context of COVID-19 pandemic

- oversight (incl. ex-post reporting/investigation) by Parliament of emergency
regimes and measures in the context of COVID-19 pandemic

- processes related to lessons learned/crisis preparedness in terms of the
functioning of checks and balances

We are not aware of any relevant progress in this regard beyond the doctrinal discussion generated
after the Tribunal Constitucional declared unconstitutional the state of alarm. No specific legislation has
been introduced, unlike what has happened in other countries, so little has been learned from the
situation from a legal point of view.

B. Independent authorities

Independence, resources, capacity and powers of national human rights institutions
(‘NHRIs’), of ombudsman institutions if different from NHRIs, of equality bodies if
different from NHRIs and of supreme audit institutions

(Cf. the website of the European Court of Auditors:
https://www.eca.europa.eu/en/Pages/SupremeAuditinstitutions.aspx#)

The change of majorities in the Tribunal de Cuentas (our Court of Auditors) after its renewal in
November 2021 has not contributed to depoliticize a body that presents problems of independence
similar to other control institutions, such as the CGPJ or the TC. Proof of this is the change of criterion
adopted by this institution in relation to the guarantees proposed by the Generalitat to meet the bails
imposed on former senior officials of the Administration as a result of being investigated for the
organization of the illegal referendum of 1-O and for the promotion of the procés abroad. Despite the
fact that the investigating delegate initially decided to deny these guarantees, the resolution issued in
March 2022 by the Prosecution Section of the Tribunal de Cuentas contradicted the criterion of the
instruction and finally accepted it.

This type of situation also reveals problems in the governance model of the Tribunal de Cuentas, which
continues to promote the fact that the technical staff is subject to the directives of the Councilors, who
are ultimately the ones who submit to the Plenary the reports drawn up by the technicians and decide
on them.

On the other hand, and despite the fact that his actions in relation to the Government's migration policy
reveal independence in the exercise of his functions, the election of Angel Gabilondo as Ombudsman
at the end of 2021 is surprising, given that he was the PSOE's candidate in the Madrid regional
elections.

Statistics/reports concerning the follow-up of recommendations by National Human
Rights Institutions, ombudsman institutions, equality bodies and supreme audit
institutions in the past two years
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We are not aware of any progress in this area.
C. Accessibility and judicial review of administrative decisions

Transparency of administrative decisions and sanctions (incl. their publication and
rules on collection of related data)

In general, scarce publicity is given to judicial or administrative decisions in Spain that review or are
contrary to the actions of a public entity.

Judicial review of administrative decisions:

short description of the general regime (in particular competent court, scope,
suspensive effect, interim measures, and any applicable specific rules or derogations
from the general regime of judicial review)

In general, the system for judicial review of administrative decisions favours the Public Administrations.
Their acts have presumption of legality, there are strong limitations to the legal standing to sue, the
specialized courts have a bias very favourable to the Administration, it is complicated to obtain
precautionary measures and the application regulations contemplate very favourable measures for the
Public Administrations when they litigate.

Follow-up by the public administration and State institutions to final
(national/supranational) court decisions, as well as available remedies in case of non-
implementation

In 2022, Spain continued to lead the ranking of countries investigated for infringement of EU law,
according to data from the European Commission itself. Spain has 58 open infringement cases. The
average duration of these cases is 19.1 months.

D. The enabling framework for civil society

Measures regarding the framework for civil society organisations and human rights
defenders (e.g. legal framework and its application in practice incl. registration and
dissolution rules)

We are not aware of any changes in this section.

Rules and practices having an impact on the effective operation and safety of civil
society organisations and human rights defenders. This includes measures for
protection from attacks — verbal, physical or on- line —, intimidation, legal threats incl.
SLAPPSs, negative narratives or smear campaigns, measures capable of affecting the
public perception of civil society organisations, etc. It also includes measures to
monitor threats or attacks and dedicated support services.

In their election campaign, the coalition government parties raised as a promise the modification of the
Ley de Proteccion de la Sequridad Ciudadana in order to "guarantee the exercise of the right to freedom
of expression and peaceful assembly”. This law, colloquially known as the ‘Gag Law’, was passed in
2015 following the wave of social protests after the 2008 economic crisis.
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It is important to recall that the law allows the State Security Forces and Corps (hereinafter FCSE) to
impose economic sanctions through administrative channels on those who participate in social protests,
granting them a type of sanctioning power that does no not have the due guarantees that the criminal
route possesses. The law also prohibits the recording of members of the FGSE in certain cases and
provides a legal framework for the so-called "hot returns”. For all these reasons the law has been
denounced by NGOs such as Amnesty International and Human's Right Watch. The Commissioner for
Human Rights of the Council of Europe also spoke out against it in 2022, urging Spain to modify some
of its articles.

Despite all this, the promise to amend the law remains unfulfilled, as its proposal remains in
parliamentary procedure since January 2020.

Organisation of financial support for civil society organisations and human rights
defenders (e.g. framework to ensure access to funding, and for financial viability,
taxation/incentive/donation systems, measures to ensure a fair distribution of funding)

According to data collected by our Foundation in 2021 for an analysis of civil society organizations that
defend the rule of law in Spain, we identified 106 organizations dedicated to this issue, which in turn we
classified by their level of annual funding into the following three brackets: large (more than 1,000,000
euros), medium (between 1,000,000 euros and 150,000 euros), small (less than 150,000 euros).

One problem we encountered in this analysis is that 52% of the 106 organizations studied did not
publish financial information. This percentage generally corresponds to organizations of medium or
small size and activity. On the other hand, foundations linked to political parties with larger funding do
actively publish their financial information. Several of the foundations linked to law firms dedicated to
the rule of law carry out pro bono activities. Judicial associations do not publish their financial
information, although they receive funding from the General Council of the Judiciary. Despite these
difficulties, the study of our sample highlights the large number of foundations that are linked to political
parties and also to large estates, so the number of independent foundations working in the field of the
rule of law (i.e., not linked either to political parties or to large estates) is not too high.

The conclusion of our analysis is that in Spain few public and private resources are allocated to
organizations whose obijective is the defense of the rule of law, democratic values, fundamental rights,
transparency and the fight against corruption. As a result, civil society organizations in this area are
few, small, dispersed and lack stable and sufficient funding, except precisely those linked to partisan or
corporate interests.

Rules and practices on the participation of civil society organisations and human rights
defenders to the decision-making process (e.g. measures related to dialogue between
authorities and civil society, participation of civil society in policy development and
decision-making, consultation, dialogues, etc.)

As we have already mentioned in previous sections, there is a reiterated jurisprudence in Spain that
denies the legal standing of civil society entities on the grounds that they are not directly interested
actors.

E. Initiatives to foster a rule of law culture

Measures to foster arule of law culture (e.g. debates in national parliaments on the rule
of law, public information campaigns on rule of law issues, contributions from civil
society etc.)
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Hay Derecho is actively working to promote a rule of law culture. Proof of this is that in 2022 we have
presented the first Rule of Law Report in Spain, which analyses the period 2018-2021 using different
objective indicators elaborated from official statistics. In the future we will continue with the publication
of this report periodically, aiming to provide a deeper focus on our national context and capture
tendencies over time. Thus, we aim to position our report as a complementary tool to the one produced
by the European Comission.

In addition to that, the Foundation maintains different activities that contribute to reinforce this culture
of the rule of law. These include our blog, the Hay Derecho Awards (which we give to independent
individuals and organizations working for the defense of the rule of law), our debates and debate clubs,
the numerous reports we have produced so far. We also share informative materials on social networks,
such as the legal dictionary for dummies or the infographics and other materials that explain current
issues linked to the Rule of Law.
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2023 Rule of Law Report
Targeted stakeholder consultation

(Answers in Spanish)

[.Justice System

Please provide information on measures taken to follow-up on the recommendations
received in the 2022 Report regarding the justice system (if applicable)

Como desarrollaremos en las siguientes secciones, Espafia sigue a dia de hoy sin renovar el Consejo
General del Poder Judicial (en adelante, CGPJ), por lo que no existen avances en este punto.. En el
contexto normativo actual, esto afecta a los nombramientos de jueces, a los ascensos e incluso a la
lentitud de la justicia. EN 2022, ha provocado ademas una crisis en la renovaciéon del Tribunal
Constitucional.

En cuanto a la situacién de la Fiscalia, es importante tener en cuenta que no existen avances en
relacién a las recomendaciones recibidas el Informe de 2022. El Fiscal General sigue siendo nombrado
por el Gobierno en un procedimiento que no garantiza la debida imparcialidad e independencia. Por
otra parte, y a pesar de la modificacion del Estatuto Organico del Ministerio Fiscal, no existen tampoco
garantias suficientes en relacién al cese de los Fiscales Generales. La estructura de la Fiscalia
tampoco garantiza un sistema de promociones en la carrera fiscal basado en el mérito y la capacidad.

A. Independence

Appointment and selection of judges, prosecutors and court presidents (incl. judicial
review)

(The reference to ‘judges’ concerns judges at all level and types of courts as well as
judges at constitutional courts)

3000 character(s) maximum

En cuanto al sistema de nombramiento de jueces, hay que tener en cuenta que el principal problema
se deriva del bloqueo del Consejo General del Poder Judicial, el érgano de gobierno del Poder Judicial,
gue analizaremos mas adelante. Recordemos que el CGPJ es competente para realizar los
nombramientos y las promociones en la carrera judicial. Ademas, al CGPJ le corresponde proponer a
dos de los doce magistrados que componen el Tribunal Constitucional.

En este sentido, lo mas relevante es la aprobacion de la Ley Organica 4/2021 como mecanismo de
presion para forzar el desbloqueo del CGPJ. Esta ley impide al CGPJ mientras esté en funciones
realizar nombramientos de cargos discrecionales, tales como los presidentes de las Audiencias
Provinciales, los Tribunales Superiores de Justicia, la Audiencia Nacional o los magistrados del
Tribunal Supremo. Como sefialamos en Informe sobre el Estado de derecho de Espafa, esta situacion
ha provocado que se haya reducido el numero de nombramientos discrecionales. En el afio 2019 se
realizaron 62 nombramientos. En 2020 se realizaron 34 y en 2021 tan solo 3. En 2022 no se realiz6
ningin nombramiento segun datos del propio CGPJ.
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En cuanto a la Fiscalia, merece recordar que esta institucion esta dotada en nuestro pais de autonomia
funcional e independencia, por lo que se encuadra en el Poder Judicial a fin de garantizar una mayor
independencia del Poder Ejecutivo. A pesar de ello, el Fiscal General del Estado es nombrado por el
Gobierno, y a su vez el FGE propone a los cargos maximos de la Fiscalia con total discrecionalidad,
un hecho que histéricamente se ha traducido en nombramientos muy préximos al Ejecutivo.

Por ilustrar esta situacion con dos de los nombramientos mas recientes, el Gobierno de coalicion
surgido de las elecciones celebradas el 10 de noviembre del afio 2019 propuso como Fiscal General
del Estado a su anterior Ministra de Justicia, Dolores Delgado, que en ese momento era, ademas,
diputada electa del Grupo Socialista y que habia tomado parte en la campafia electoral como candidata
del PSOE hasta su renuncia el 15 de enero siguiente. Tras la renuncia de Dolores Delgado el 19 de
julio de 2022, la sustituy6 en el cargo Alvaro Garcia Ortiz. Esta sustitucion, que coloca al cargo de la
FGE a una persona que fue mano derecha de Dolores Delgado y que ha tenido un importante
protagonismo en el denominado “caso Stampa” (que tuvo por finalidad apartar a este fiscal de una
importante investigacion que estaba llevando a cabo en la Fiscalia Anticorrupcién en relacién con un
personaje cuya defensa llevaba el despacho de la pareja de la propia FGE) no presagia cambios
favorables para una institucién cuya independencia ha quedado en entredicho.

Irremovability of judges, including transfers, (incl. as part of judicial map reform),
dismissal and retirement regime of judges, court presidents and prosecutors (incl.
judicial review)

No apreciamos problemas relevantes en relacion con los ceses de la carrera judicial, que so6lo se
producen en supuestos muy tasados. En cuanto a la carrera fiscal, llama la atenciéon que pese a que
la modificacién introducida en 2007 en el art. 31 del Estatuto Organico del Ministerio Fiscal (en adelante
EOMF) introdujo un periodo de mandato del Fiscal General del Estado con causas tasadas de cese,
practicamente ningun Fiscal General en los Ultimos afios ha completado este mandato por diversos
motivos (dimisién, no renovacion, falleci-miento, etc.) por lo que parece claro que esa garantia no ha
resultado suficiente.

Por otra parte, es importante destacar que existen importantes obstaculos procesales para obtener una
revision judicial tanto de nombramientos como de ceses. Habitualmente se opone falta de legitimacion
activa para supuestos en que alguien no directamente afectado por el nombramiento o el cese
interpone un recurso judicial para su revisién, como ocurre con organizaciones de la sociedad civil
como la Fundacién Hay Derecho. Sin esta posibilidad, la revision judicial es mucho menos probable,
dado que muchos de los candidatos directamente afectados no se atreven a recurrir por miedo a
represalias o simplemente por el tiempo y los recursos que han de emplear, mientras que la defensa
de los nombramientos se realiza con recursos publicos. Pero es que, en ocasiones, estos recursos
judiciales tampoco sirven para nada, puesto que se vuelven a realizar los mismos nombramientos adn
después de haber sido estimado el recurso. Asi ocurrié cuando Dolores Delgado nombré a Eduardo
Esteban Rincon como fiscal de sala de Menores a pesar de que el Tribunal Supremo habia anulado
dicho nombramiento por no ser el candidato que tenia los méritos mas adecuados al puesto. El
problema es que muchos Tribunales realizan una revision puramente formal de los procesos de
seleccion lo que permite que algunas instituciones puedan soslayar la cuestion de fondo planteada
simplemente realizando un mayor esfuerzo formal de motivacion pero sin cambiar a la persona
designada.

Promotion of judges and prosecutors (incl. judicial review)
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En cuanto a los ascensos en la Fiscalia, es importante destacar que en Espafia no existe un sistema
objetivo de promocién, con unas reglas minimas de evaluacién, un baremo objetivo de méritos, un
sistema de clasificacién de los candidatos y una suficiente publicidad de las vacantes y de los requisitos
para cubrirlas, por lo que es dificil respetar los principios constitucionales de mérito y capacidad.

Dos de los ejemplos mas llamativos donde puede observarse no ya la falta de discrecionalidad sino
las interferencias de todo tipo en la politica de nombramientos (y ceses) de los fiscales que trabajan
en casos delicados son los denominados caso Stampa y caso Moix. En el caso de Ignacio Stampa, el
retraso en el archivo de la investigacion que pendia sobre él obstaculizé su acceso a la Fiscalia
Anticorrupcién. Si bien esta situacién se desarroll6 a final de 2021, lo cierto es que en 2022 aparecieron
nuevos datos que apuntan de nuevo a que Dolores Delgado si solicitd informacion al fiscal jefe de
Madrid sobre la situacion de Stampa antes de decidir sobre su nombramiento. Cosa particularmente
grave si tenemos en cuenta que Dolores Delgado podria haberse abstenido de dicho nombramiento,
habida cuenta de que dicho nombramiento podia detener la investigacion que Stampa desarrollaba
sobre el caso Villarejo, en el cual participa como abogado defensor Baltasar Garzén, pareja de Dolores
Delgado.

En cuanto al caso de Manuel Moix, su hombramiento como Promotor de la Accién Disciplinaria de la
Fiscalia General del Estado el 4 de octubre de 2022 le coloca a la cabeza del sistema disciplinario del
Ministerio Publico aun a pesar de que contar con solo dos de los doce vocales del Consejo Fiscal a su
favor y haber dimitido como Flscal Jefe de la Fiscalia Anticorrupcion tras descubrirse que tenia una
sociedad “off-shore” en Panama.

En cuanto a los ascensos en la carrera judicial, los que se realizan por concurso de méritos no plantean
problemas. Sin embargo, para los nombramientos discrecionales a los que ya hemos hecho referencia
la situacion es muy problematica, dado que se encuentran paralizados desde junio de 2021 como
consecuencia de la Ley Organica 4/2021 a la que ya hemos hecho referencia. Por lo demas, y dada la
forma en que se elige el CGPJ, su politizacién y la intervencién de las Asociaciones judiciales alineadas
con los partidos (APM con PP y JJxD con el PSOE), los nombramientos discrecionales en la carrera
judicial presentan problemas similares a los de la Fiscalia. Con mucha frecuencia los nhombramientos
para los mas altos puestos de la carrera judicial se deciden por afinidad ideol6gica, amistad o
simplemente por pertenecer a alguna de las asociaciones alineadas con los partidos que funcionan
como auténticas agencias de colocacion de sus afiliados

Allocation of cases in courts

No nos constan avances en este punto. Es algo que estamos investigando a través de solicitudes de
transparencia.

Independence (including composition and nomination and dismissal of its members),
and powers of the body tasked with safeguarding the independence of the judiciary
(e.g. Council for the Judiciary)

3000 character(s) maximum

El principal problema que viene afectando al CGPJ desde 2018 es su falta de renovacién. El actual
CGPJ, constituido bajo mayoria absoluta del PP el 4 de diciembre de 2013, deberia haberse renovado
en 2018. Por tanto, su renovacion lleva 4 afios pendiente. La principal razon es que el Partido Popular,
gue ahora esta en la oposicion, no ha querido acordar con el Gobierno del PSOE la renovacion, dado
que en el nuevo CGPJ le corresponderia una cuota menor de vocales afines. Esta forma de proceder
evidencia que, al contrario de lo que establecié el TC en su STC 108/1986 (sobre la reforma de la LOPJ
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de 1985 que determind que los 20 vocales del CGPJ incluidos los 12 de procedencia judicial fueran
elegidos por el Parlamento), los partidos politicos mayoritarios vienen repartiéndose los vocales del
CGPJ en funcién de cuotas de partido. Este reparto de vocales supone dafiar tanto la calidad técnica
como la independencia de un érgano como el CGPJ. En la practica, los principales partidos renuncian
a vetar los candidatos del otro partido a cambio de poder nombrar a los suyos, aunque ello implique
aceptar a candidatos de dudosa imparcialidad y perpetuar un sistema de eleccién que premia la
afinidad por encima del mérito. De esta forma, se soslaya ademas la necesidad de grandes acuerdos
para los nombramientos (se exige una mayoria de 34 partes).

El blogueo tiene ademas otros efectos que comentamos en este mismo formulario, tal y como su
influencia en la reciente crisis del Tribunal Constitucional o los perjuicios que causa en materia de
nombramientos y promociones, dado que tras la modificacién de la LOPJ el CGPJ mientras esté en
funciones no puede hacerlos (aunque se le devolvieron las competencias para elegir a los dos
candidatos al TC) y que se traduce en un menor nimero de procedimientos judiciales tramitados y de
sentencias dictadas, contribuyendo de forma muy relevante al atasco judicial.

Accountability of judges and prosecutors, including disciplinary regime and bodies and
ethical rules, judicial immunity and criminal/civil (where applicable) liability of judges
(incl. judicial review)

En Espafa todos los jueces y magistrados estan aforados con el fin de garantizar la independencia en
el enjuiciamiento de los procesos en los que se ven involucrados. Por tanto, en aquellos casos donde
un juez comete un delito en el ejercicio de su cargo, es enjuiciado por el Tribunal Superior de Justicia
donde ejerce. En caso de condena penal firme, puede llegar a perder la condicién de juez.

Dicho esto, es relevante resefiar que, en cuanto al régimen disciplinario, el Promotor de la Accion
Disciplinaria tanto entre jueces como fiscales es un cargo de libre designacién elegido por el Fiscal
General o por el Presidente del CGPJ, algo que no garantiza en absoluto su independencia y que, de
hecho, ha llevado a abrir algunos procedimientos disciplinarios contra jueces o fiscales discolos.

En cuanto a la Fiscalia, merece ademas la pena destacar que el cargo de Promotor de Accion
Disciplinaria, introducido por el nuevo Reglamento del Ministerio Fiscal, sea ocupado por Manuel Moix.
Ya hemos visto que Moix tuvo que dimitir como Fiscal Jefe de la Fiscalia Anticorrupcion después de
descubrirse que tenia una sociedad «off-shore» en Panama.

Remuneration/bonuses/rewards for judges and prosecutors, including observed
changes (significant and targeted increase or decrease over the past year),
transparency on the system and access to the information

No nos constan avances positivos en la materia ni en materia de transparencia ni en acceso a la
informacion publica. Como ocurre con otros ambitos de las AAPP espafiolas, hay bastante resistencia
a proporcionar informacion acerca de los incentivos por rendimiento en Espafia.

Independence/autonomy of the prosecution service

Si bien la Fiscalia en Espafia ha sido considerada histéricamente como el brazo ejecutor de la politica
criminal del gobierno, nuestra Constitucion supuso un paso adelante a la hora de garantizar la
autonomia de esta institucion, encuadrandola dentro del Poder Judicial y dotandola de autonomia
funcional a través del Estatuto Orgéanico del Ministerio Fiscal. En esta linea, conviene destacar como
hito positivo reciente la aprobacién del Real Decreto 305/2022, de 3 de mayo, por el que se aprueba
el Reglamento del Ministerio Fiscal (en adelante RMF) que deroga finalmente el todavia parcialmente
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vigente Reglamento Organico del Estatuto del Ministerio Fiscal, aprobado mediante Decreto 437/1969,
de 27 febrero, de caracter preconstitucional y cuya vigencia suponia —como sefiala la propia
Exposicién de Motivos del RMF- una clara anomalia que no beneficiaba precisamente a la institucion,
entre otras cosas porque mantenia una concepcion de la institucién fuertemente dependiente del Poder
Ejecutivo, hasta el punto en que se definia como «6rgano de comunicaciéon entre el gobierno y los
tribunales».

Dicho esto, lo cierto es que, como hemos visto, en Espafia es habitual el nombramiento de Fiscales
Generales muy préximos al Gobierno de turno. Esto afecta a la independencia del Ministerio Fiscal en
general, dado que en el cuerpo de fiscales impera un modelo de gobernanza que concentra enormes
poderes al Fiscal General del Estado no sélo desde el punto de vista téc-nico-juridico sino también
desde el punto de vista de la organizacion interna y de la gestién de carrera de los fiscales. De esta
forma, por mucho que el RMF haya introducido algunos limites a los nombramientos discrecionales,
no podemos hablar de la existencia de auténticos érganos de codecision ni de contrapesos efectivos
en el Ministerio Fiscal.

Ademas de la concentracion de poder en el Fiscal General, existe otro problema vinculado con el papel
de las asociaciones de fiscales. Y es que, a pesar de que las dos asociaciones mayoritarias no cuentan
juntas ni con el 30% de afiliados a la Carrera, la realidad es que sus miembros acaban consiguiendo
los principales puestos de libre designacién y la mayoria de puestos en drganos consultivos como el
Consejo Fiscal. A este respecto, merece destacar como excepcion la presencia desde octubre de 2022
en el Consejo Fiscal de Salvador Viada, presidente de APIF, una asociacion de fiscales independiente

Independence of the Bar (chamber/association of lawyers) and of lawyers

Merece la pena destacar en este apartado que Pablo Zapatero Miguel, que pasé a ser Secretario de
Estado de Justicia en enero de 2020, regresé a su puesto original como Secretario General Técnico
en el Consejo General de la Abogacia Espafiola en junio de 2022. Este caso representa un ejemplo de
puertas giratorias que introduce dudas en cuanto a la independencia del Consejo General de la
Abogacia Espafiola respecto del Ministerio de Justicia, poniendo de relieve un problema recurrente en
Espafia en cuanto a la falta de conciencia en muchas instituciones sobre los conflictos de intereses.

Significant developments capable of affecting the perception that the general public
has of the independence of the judiciary

En los Gltimos afios destacan las manifestaciones en redes sociales o0 en otros medios de comunicacion
efectuadas por parte de miembros del Gobierno contra el contenido de ciertos fallos judiciales y de la
labor jurisdiccional llevada a cabo por los tribunales de justicia. Esta critica no sélo procede del
Gobierno y de los partidos que lo apoyan, pero, como es logico, tiene mayor impacto cuando se realiza
desde el Poder Ejecutivo. En numerosas ocasiones ademas no solo se critica el texto o el contenido
de los fallos, lo que es legitimo, sino que se realizan criticas “ad hominem” sobre los jueces y
magistrados que los dictan, haciendo incluso referencia a sus circunstancias personales.

A modo de ejemplo, durante los Ultimos meses de 2022, en el contexto de la crisis de renovacion del
Tribunal Constitucional, se escucharon y leyeron pronunciamientos por parte de diputados de los dos
partidos de Gobierno (PSOE y Podemos) defendiendo la soberania irrestricta del Parlamento y la
subordinacién del resto de poderes al mismo ante la posibilidad de que el TC paralizara un proceso
parlamentario con graves defectos formales. Si bien es cierto que el Tribunal Constitucional en Espafia
no pertenece al Poder Judicial, este tipo de declaraciones afectan a la percepcién que tiene el pablico
de principios constitucionales como la separacion de poderes, dado que el TC recibe nombre de
tribunal y sus miembros tienen la condicién de magistrados. Ademas, este tipo de declaraciones olvidan
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el papel fundamental que cumple el TC en un Estado democratico de derecho, donde todos los poderes
estan limitados para que el conjunto del sistema funcione y sea respetuoso con las propias reglas
democréaticas y con los derechos fundamentales de la ciudadania, algo que incluye l6gicamente al
Parlamento, cuya labor esta sujeta al respeto de la Constitucion (art. 9.1 C.E).

B. Quality of justice
Accessibility of courts (e.g. court/legal fees, legal aid, language)

En 2022 no se han producido cambios normativos que afecten al acceso a la justicia en Espafia por
parte de los particulares. Cabe destacar el problema ya sefialado acerca de la estricta concepcion
jurisprudencial de la legitimacién activa en el &mbito contencioso-administrativo (la jurisdiccion que
revisa las actuaciones del Gobierno, las AAPP y las instituciones) que, en la practica, puede traducirse
en cierta impunidad al privar a organizaciones especializadas de la sociedad civil de la posibilidad de
revisar abusos de poder por via judicial y no siempre estar las personas directamente afectadas en
condiciones de interponer los correspondientes recursos.

Resources of the judiciary (human/financial/material)

(Material resources refer e.g. to court buildings and other facilities)

Segun el reporte de evaluacion de 2022 del CEPEJ, elaborado con datos de 2020, en Espafia existen:

- 11,2 jueces por cada 100.000 habitantes (la mediana en Europa es 17,6 jueces por cada
100.000 habitantes)

- 5,37 fiscales por cada 100.000 habitantes (la mediana en Europa es 11,1 fiscales por cada
100.000 habitantes)

- 303,55 abogados por cada 100.000 habitantes (la mediana en Europa es 134,51 abogados
por cada 100.000 habitantes)

El presupuesto en justicia equivale es de 87,9 euros por habitante, o que equivale al 0,37% del PIB.
En Europa, la mediana es de 64,5 euros por habitante, un 0,30% del PIB.

Por tanto, Espafia tiene un gasto en Justicia que estd por encima de la mediana europea. Y sin
embargo, posee menos jueces Yy fiscales. Como destacamos en Informe sobre el Estado de derecho
de Espafia, esto se debe fundamentalmente a un problema de eficiencia en el gasto y a una escasa
implantacion de sistemas

Training of justice professionals (including judges, prosecutors, lawyers, court staff)

En 2022 no nos consta que se hayan producido cambios relevantes que afecten a la formacioén de los
jueces en Espafia.

Digitalisation (e.g. use of digital technology, particularly electronic communication
tools, within the justice system and with court users, including resilience of justice
systems in COVID-19 pandemic)
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Merece la pena destacar que en julio de 2022 se aprob6 por el Consejo de Ministros el Proyecto de
Ley de Medidas de Eficiencia Digital del Servicio Publico de Justicia, por la que se transpone la
Directiva 2019/1151. Actualmente continda su tramitacion parlamentaria en la Comision de Justicia.

Por lo demas, en materia de digitalizacion, en Espafia continlia una tendencia positiva iniciada a raiz
de la pandemia, aunque a ritmo lento en relacién con otros paises europeos. Dentro de los cambios
mas resefiables esta el desarrollo de vistas telematicas, cuyo uso pretende generalizar el mencionado
Proyecto de Ley.

Use of assessment tools and standards (e.g. ICT systems for case management, court
statistics and their transparency, monitoring, evaluation, surveys among court users
or legal professionals)

Aunque el CGPJ sigue siendo el principal organismo que elabora estudios, estadisticas y datos en
relacion con el Poder Judicial, es importante destacar que estos estudios aun adolecen de algunos
problemas vinculados tanto con el alcance de los mismos como con la facilidad para su descarga y
visualizacion.

Geographical distribution and number of courts/jurisdictions (“judicial map”) and their
specialization, in particular specific courts or chambers within courts to deal with fraud
and corruption cases

No nos constan cambios significativos en este punto. Sigue siendo deseable el desarrollo de 6rganos
judiciales especializados en delitos de corrupcién, tal y como ocurre con otros casos, como la violencia
de género.

C. Efficiency of the justice system
Length of proceedings

A pesar de que en Espafia los ciudadanos son iguales ante la ley, en la practica la administracion de
la justicia depende de dénde residan. Los datos de 2022 aun no han sido publicados por el CGPJ. No
obstante, los datos de 2021 nos sirven para hacernos una idea generalizada de la duracién de los
procedimientos.

Asi, si comparamos Juzgados de primera instancia y juzgados de instancia e instruccion (proc. Civiles):
En Navarra se tarda de media 4.5 meses en 2021

En Aragon se tarda de media 4.8 meses en 2021

En Castilla y Ledn se tarda de media 10.3 meses en 2021

En Murcia se tarda de media 11.3 meses en 2021

En Madrid se tarda de media 8.5 meses en 2021

Por otro lado, si comparamos Juzgados de primera instancia y juzgados de instancia e instruccion
(proc. penales),

En Navarra se tarda de media 1.9 meses en 2021

30


https://www.hayderecho.com/
mailto:info@hayderecho.com
https://www.congreso.es/public_oficiales/L14/CONG/BOCG/A/BOCG-14-A-116-1.PDF
https://www.congreso.es/public_oficiales/L14/CONG/BOCG/A/BOCG-14-A-116-1.PDF
https://www.poderjudicial.es/cgpj/es/Temas/Transparencia/ch.Estimacion-de-los-tiempos-medios-de-duracion-de-los-procedimientos-judiciales.formato1/?idOrg=20&anio=2021&territorio=Andaluc%C3%ADa&proc=Asuntos%20civiles

T —

HAY DERECHO https://www.hayderecho.com

info@hayderecho.com
(+34) 641 018 975

-

En Arag6n se tarda de media 1.7 meses en 2021
En Castilla y Ledn se tarda de media 5.2 meses en 2021
En Murcia se tarda de media 3.8 meses en 2021
En Madrid se tarda de media 2.3 meses en 2021

Por tanto, y a pesar de que la justicia es un poder central del Estado, hay disparidad por regiones en
la aplicacion de dicho poder. Las diferencias de rendimiento tienen implicaciones econémicas, dado
gue detraen oportunidades para el desarrollo local.

En este sentido, cabe destacar como precedente interesante la STC 125/2022, que estima el recurso
de amparo interpuesto por el letrado sevillano Daniel SAnchez Bernal, que denunciaba la vulneracién
del derecho fundamental a un proceso sin dilaciones indebidas.

A esta situacion merece la pena afiadir que, debido al bloqueo del CGPJ, la duraciéon de los
procedimientos en el Tribunal Supremo también se ve afectada de manera negativa, una tendencia
gue viene desarrolldndose desde 2018, como ilustramos en el Grafico 21 de Informe sobre el Estado
de derecho de Espafia.

En este sentido, la Sala de Gobierno del Tribunal Supremo publicé el 21 de octubre de 2021 un informe
donde se sefala que la imposibilidad de realizar nombramientos, sumada a la incertidumbre sobre
cuando se renovara el CGPJ, merma la capacidad del Tribunal Supremo. Con una plantilla un 14%
menor a la legalmente prevista, este informe prevé que a finales de 2022 se estaran dictando
aproximadamente 1000 sentencias menos al afio en todas las salas, que veran ademas aumentado el
tiempo de sus procedimientos. Este informe ha sido actualizado a fecha de 18 de enero de 2023 a
través de una nota de prensa en la que se sefiala que las vacantes en la plantilla ascienden a un 24%,
un porcentaje que en los proximos meses alcanzara el 30,37% debido a préximas jubilaciones. Segun
la nota de prensa, esto implicara dictar 1230 sentencias menos en 2023.

Other - please specify

Il. Anti-Corruption Framework

Where previous specific reports, published in the framework of the review under the
UN Convention against Corruption, of GRECO, and of the OECD address the issues
below, please make a reference to the points you wish to bring to the Commission’s
attention in these documents, indicating any relevant updates, changes or measures
introduced that have occurred since these documents were published.

Please provide information on measures taken to follow-up on the recommendations
received in the 2022 Report regarding the anti-corruption framework (if applicable)

En el afio 2022 se han adoptado una serie de normas relativas a la lucha contra el fraude y la
corrupcion. Asi, se aprobo el Real Decreto-Ley 9/2022, de 26 de abril, por el que se adoptan medidas
hipotecarias y de gestidon de pagos en el exterior en el marco de la aplicacion de las medidas restrictivas
aprobadas por la Unién Europea en respuesta a la invasion de Ucrania; o la Ley Organica 9/2022, de
28 de julio, por la que se establecen normas que faciliten el uso de informacion financiera y de otro tipo
para la prevencion, deteccidn, investigacion o enjuiciamiento de infracciones penales. Entre ellos, cabe
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mencionar la transposicién de la Directiva 2019/1937 en el Proyecto de Ley requladora de la proteccién
de las personas gque informen sobre infracciones normativas y de lucha contra la corrupcion. Aunque
supone un avance, llega fuera de plazo y con importantes carencias, como limitaciones temporales en
la proteccion de denunciantes o la falta de independencia de la Autoridad Independiente de Proteccion
del Informante, como se expondra mas adelante.

Sin embargo, en otros aspectos no se ha avanzado o incluso se han producido retrocesos.

Asi, nos encontramos con la reforma del delito de malversacién. La polémica Ley Organica 14/2022,
gue reforma la Ley Organica 10/1995, de 23 de noviembre, del Cédigo Penal, modifica los distintos
tipos de malversacion, reduciendo las penas ostensiblemente en caso de que se desvien fondos
publicos no para lucro personal, sino como administracion desleal del patrimonio publico. Esto supone
un ataque frontal contra el Estado de derecho y propicia que puedan surgir casos de corrupcion
alrededor de la financiacion de los partidos politicos, ademas de haber sido una modificacion
introducida para beneficiar a determinadas personas concretas (ex altos cargos del Govern con juicios
pendientes por malversacion por diversas actuaciones relacionadas con el intento de secesion
unilateral de otofio de 2017 en Catalufia).

A. The institutional framework capacity to fight against corruption (prevention and
investigation / prosecution)

List any changes as regards relevant authorities (e.g. national agencies, bodies) in
charge of prevention detection, investigation and prosecution of corruption and the
resources allocated to each of these authorities (the human, financial, legal, and
technical resources as relevant), including the cooperation among domestic
authorities. Indicate any relevant measure taken to effectively and timely cooperate with
OLAF and EPPO (where applicable)

No nos constan avances en esta materia.

Safeguards for the functional independence of the authorities tasked with the
prevention and detection of corruption

Con la transposicion de la Directiva Whistleblower al ordenamiento juridico espafiol, se propone crear
una Autoridad Independiente de Proteccion del Denunciante. Aungque supone un avance, dado que en
la actualidad no existe ninguna agencia estatal, lo cierto es que con el disefio actual existen diversas
dudas sobre su independencia real. Efectivamente, esta Autoridad esta vinculada al Ministerio de
Justicia, cuyo titular nombra al Presidente de la misma, y no se especifica ningun tipo de procedimiento
abierto y transparente de concurrencia para su direccion, mecanismos efectivos de rendicion de
cuentas, capacidad de recurrir sus decisiones, asi como la participacion de la sociedad civil en su
gobernanza.

Information on the implementation of measures foreseen in the strategic anti-
corruption framework (if applicable). If available, please provide relevant objectives and
indicators

El Proyecto de Ley regquladora de la proteccion de personas que informen sobre infracciones
normativas y de lucha contra la corrupcion, antes mencionado, en su disposicion adicional quinta,
establece que el Gobierno “en el plazo maximo de dieciocho meses a contar desde la entrada en vigor
de la presente ley, debera aprobar una Estrategia contra la corrupcién que al menos debera incluir una
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evaluacion del cumplimiento de los objetivos establecidos en la presente ley asi como las medidas que
se consideren necesarias para paliar las deficiencias que se hayan encontrado en ese periodo de
tiempo”.

B. Prevention

Measures to enhance integrity in the public sector and their application (including as
regards incompatibility rules, revolving doors, codes of conduct, ethics training).
Please provide figures on their application

No nos constan avances en materia de normativa de incompatibilidades, de cédigos de conducta o de
formacion en el &mbito de integridad en la Administracién Publica.

En el &mbito de las puertas giratorias, se puede mencionar la reciente aprobacion del Anteproyecto de
Ley de Transparencia e Integridad en las Actividades de los Grupos de Interés por parte del Consejo
de Ministros. Esta norma pretende establecer un plazo de dos afios para altos cargos salientes, en los
gue no podran realizar actividades de lobby relacionadas con el departamento u organismo que
desempefaban. Este avance normativo se expone de manera mas detallada en el siguiente apartado.

General transparency of public decision-making, including rules on lobbying and their
enforcement, asset disclosure rules and enforcement, gifts policy, transparency of
political party financing

Como parte de los compromisos de Espafia con el Plan de Recuperacién, Transformacion y
Resiliencia, el Consejo de Ministros aprobd en noviembre de 2022 el Anteproyecto de Ley de
Transparencia e Integridad en las Actividades de los Grupos de Interés. Supone un avance que ya se
destacaba y recomendaba en el anterior Informe sobre el Estado de derecho, en el capitulo espafiol.
Estos avances también fueron destacados en el Informe del GRECO de la Cuarta Ronda de Evaluacion
de Espafa (recomendacién namero 2), publicado en diciembre de 2022, si bien se lamenta de la
lentitud del proceso de adopcidn de normas y de la consiguiente falta de transparencia en las relaciones
entre diputados y lobistas.

Se contempla la creacién de un Registro de Grupos de Interés de obligada inscripcion y de caracter
publico y electrénico, la definicién de las actividades consideradas como “lobby” y la relacién de estos
grupos con los diversos funcionarios de la Administracion General del Estado. Ademas, se propone
establecer un sistema de huella normativa para dejar constancia de los cambios producidos por la
propia actividad de los lobbies. Junto a esto se propone una limitacion de dos afios para altos cargos
salientes, en los que no podran realizar actividades de lobby relacionadas con el departamento u
organismo que desempefiaban.

Esta regulacién iria en linea con la recomendacion numero 13 del Consejo de la OCDE sobre Integridad
Puablica, que pedia el establecimiento de un marco regulatorio de relaciones entre el personal de la

Administracion Publica y los grupos de interés con el objetivo de influir en las politicas publicas.

Rules and measures to prevent conflict of interests in the public sector. Please specify
the scope of their application (e.g. categories of officials concerned)

En el &mbito de la prevencién y regulacion de los conflictos de interés, no nos constan mejoras ni
avances con respecto a lo expuesto en el anterior Informe sobre el Estado de derecho.
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Measures in place to ensure whistleblower protection and encourage reporting of
corruption.

Es importante destacar la transposicion de la Directiva 2019/1937 en la Ley requladora de la proteccion
de las personas que informen sobre infracciones normativas y de lucha contra la corrupcion. La
adopcién de la Directiva supone un avance, al reconocer finalmente un marco de proteccién general
para los denunciantes de corrupcion, y asumiendo el espiritu de la Directiva en la creacién de una
cultura de la denuncia de malas précticas.

Sin embargo, esa adopcién se realiza fuera de plazo, como ya se ha expuesto, y con numerosas
carencias que pueden entrar potencialmente en conflicto con la Directiva.

Establece una Autoridad Independiente de Proteccion del Informante, encargada de la tramitacion de
las denuncias de corrupcion, pero cuya vinculacion al Ministerio de Justicia hace plantear dudas sobre
su independencia formal y material, como ya hemos mencionado.

Entendemos que se establece un régimen de inadmision que excede lo dispuesto en la Directiva. Asi,
el articulo 18.2 indica que se permite la inadmision cuando la comunicacién carezca manifiestamente
de fundamento o existan indicios racionales de haberse obtenido mediante la comisién de un delito,
aspecto que es totalmente contrario a lo dispuesto en el articulo 21 de la Directiva.

En este sentido, establece un régimen de exclusion de la proteccién que va en contra de la Directiva
(articulo 35.2). Asi, se excluye la proteccion en supuestos que exceden el contenido de la misma, como
en los casos de expedientes de contratacion que contengan informacion clasificada o hayan sido
declarados secretos o reservados.

Por otro lado, establece en el articulo 36.2 un limite temporal de dos afios a la proteccién contrario
también a la Directiva.

List the sectors with high-risks of corruption in your Member State and list the relevant
measures taken/envisaged for monitoring and preventing corruption and conflict of
interest in these sectors (e.g. public procurement, healthcare, citizen investor schemes,
risk or cases of corruption linked to the disbursement of EU funds, other), and, where
applicable, list measures to prevent and address corruption committed by organised
crime groups (e.g. to infiltrate the public sector)

Como se ha explicado en el anterior apartado, con la transposicion de la Directiva de Whistleblowers
al ordenamiento juridico espafiol se excluye de proteccion a los denunciantes de corrupcién en los
casos de expedientes de contratacion que contengan informacion clasificada o hayan sido declarados
secretos o0 reservados. Los ambitos susceptibles de caer bajo la denominacién de informacién
clasificada pueden ser potencialmente sectores donde se den casos de corrupcion.

Asi, los ambitos de contratacién publica son un sector de gran riesgo de malas préacticas y corrupcion.
Se puede mencionar la contratacion publica en materia de defensa (en relacion a lo ya comentado
sobre informacién clasificada), la contratacion publica en grandes infraestructuras (aspecto con larga
trayectoria en Espafia, con el Ultimo ejemplo de la denuncia de la Comisién Nacional de Mercados y
Competencia a las principales constructoras del pais por alterar durante mas de 25 afios el proceso
competitivo de licitacion de construccion de infraestructuras), o la flexibilidad introducida en la
contratacion de emergencia durante la pandemia para poder obtener material médico.
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Otro @mbito muy susceptible de verse afectado por casos de corrupcién es la financiacion de partidos.
Recientemente se ha conocido la supuesta financiacion ilegal del Partido Socialista de la Comunidad
Valenciana, junto con otros casos muy mediaticos de corrupcion como son los ERE o la Trama Grtel.
La reforma del delito de malversacion que se aprobd a finales de diciembre de 2022 implica, como ya
se ha expuesto, la reduccion de condenas en los casos en los que se desvien fondos publicos no para
enriquecimiento particular, sino para otros fines (potencialmente, la financiacion de partidos).

Any other relevant measures to prevent corruption in public and private sector

No se ha derogado el plazo maximo de instruccién penal, aprobado en una reforma de la Ley de
Enjuiciamiento Criminal de 2015, en el articulo 324. Asi, el plazo maximo de instruccion se sitla en los
12 meses, con prérrogas de 6 meses. Dado que los casos de corrupcién son complejos de investigar,
establecer plazos méximos tan exiguos puede conllevar el archivo de causas por falta de tiempo.

Precisamente, abordar los retos relacionados con la duracion de las investigaciones para mejorar la
eficiencia del manejo en los casos de corrupcion de alto nivel era una de las recomendaciones
especificas para Espafia en el anterior Informe sobre el Estado de derecho, sin que haya habido, por
tanto, avances en este sentido.

C. Repressive measures

Criminalisation, including the level of sanctions available by law, of corruption and
related offences, including foreign bribery

Aqui existe un retroceso en materia de represalias por fraude, corrupcion y malversacioén, en base a lo
ya expuesto en un apartado anterior sobre la reforma del delito de malversacion que se contiene en la
la Ley Organica 14/2022, de 22 de diciembre, de transposicion de directivas europeas y otras
disposiciones para la adaptacion de la legislacién penal al ordenamiento de la Unién Europea y reforma
de los delitos contra la integridad moral, des6rdenes publicos y contrabando de armas de doble uso.

Con esta reforma del delito de malversacion se reducen las penas cuando se desvien fondos publicos
para fines distintos de los determinados legalmente, es decir, cuando no haya una apropiacion del
patrimonio publico. Esto implica que se esté favoreciendo potencialmente la corrupcién ya que, aunque
no haya apropiacion particular de fondos, si estos se desvian a un fin distinto del que estaba legalmente
establecido, el perjuicio al patrimonio publico es similar, pero los infractores se enfrentan con penas
mas reducidas desde esta reforma.

Cabe mencionar aqui que otro de los puntos de la reforma se refiere a la introduccion del delito de
enriquecimiento ilicito, que establece la sancién a quien no justifique el haber aumentado su patrimonio
en 250.000 euros durante el ejercicio de su cargo o en los 5 afios siguientes ante un requerimiento de
la Administracion. Esta introduccion, a manera de “compensacion” por la rebaja de los delitos de
malversacion ya citada puede vulnerar potencialmente el principio de presuncion de inocencia.

Data on investigation and application of sanctions for corruption offences, including
for legal persons and high level and complex corruption cases and their transparency,
including as regards to the implementation of EU funds

(Please include, if available the number of (data since 2019): indictments; first instance
convictions; first instance acquittals; final convictions; final acquittals; other outcomes
(final) (i.e. excluding convictions and acquittals); cases adjudicated (final);
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imprisonment / custodial sentences through final convictions; suspended custodial
sentences through final convictions; pending cases at the end of the reference year)

No nos constan avances en esta materia.

Potential obstacles to investigation and prosecution as well as to the effectiveness of
criminal sanctions of high-level and complex corruption cases (e.g. political immunity
regulation, procedural rules, statute of limitations, cross-border cooperation,
pardoning)

Existen en Espafia una serie de problemas u obstaculos a las investigaciones de los casos de
corrupcion de alto nivel.

Primeramente, hay que mencionar la existencia de un gran nimero de cargos acogidos a la figura del
aforamiento. El aforamiento implica alterar el orden de competencia judicial penal para investigar los
delitos de determinadas personas, que tienen derecho a ser juzgadas por determinados tribunales.
Esto implica que los jueces de instruccién han de remitir un caso de corrupcién al érgano jurisdiccional
competente si una de las personas encausadas es aforado. En alguno de estos 6rganos
jurisdiccionales existe una cierta influencia politica, lo que no sucede con caracter general en un
juzgado de instruccién ordinario. Por ejemplo, en el caso de diputados autonémicos, por los Tribunales
Superiores, cuya Sala de lo Civil y lo Penal incluye un magistrado designado directamente por el
Parlamento autonémico en la mayoria de los casos. En el caso de los aforamientos ante el Tribunal
Supremo (para altos cargos estatales) ya hemos visto que la influencia se ejerce a través de los
nombramientos del CGPJ que es un 6rgano muy politizado, como hemos visto. Esto conlleva que, de
manera indirecta, los politicos influyen en la eleccion de los jueces concretos que habran de juzgarles.

Por otro lado, ya hemos mencionado el problema de los limites temporales a la investigacion de casos
de corrupcion contenidos en el articulo 324 de la Ley de Enjuiciamiento Criminal. Teniendo en cuenta
la falta de jueces, siendo Espafia uno de los paises con menor nimero de jueces por habitante, como
sefialamos en nuestro Informe sobre el Estado de derecho de Espafia, esto potencialmente puede
suponer un obstaculo en la investigacién de diversas causas.

Por ultimo, hay que mencionar el problema de los indultos. En Espafia rige una Ley de 1870 que ningun
Gobierno ha querido derogar, lo que le permite una amplia discrecionalidad a la hora de otorgar indultos
gue todos los Gobiernos han utilizado. Aun cuando el nidmero de indultos ha ido descendiendo a
medida que la opinién publica se ha fijado en esta cuestion, es importante destacar la trascendencia
politica de algunos. Asi, en el afio 2022 se concediero los indultos a los lideres del “procés” catalan,
condenados por sentencia firme, y contra el criterio de la Fiscalia y del informe del Tribunal Supremo,
sin que los condenados se arrepintieran y sin apreciar razones de equidad, justicia o utilidad publica
gue han de amparar estas decisiones. Esto supone un obstaculo importante a la accion judicial y a una
interferencia del Ejecutivo en las decisiones de los jueces. Por otro lado, es llamativa la recogida de
firmas para pedir el indulto a José Antonio Grifidn, expresidente de la Junta de Andalucia, condenado
a prisién por su relacion con el caso de corrupcion de los ERE.

Como ya se ha mencionado en otro punto, los problemas de falta de independencia del CGPJ, Fiscal
General del Estado y de la Fiscalia anticorrupcién también suponen obstaculos a la investigacién de
grandes casos de corrupcion ligados sobre todo a los partidos politicos.

Information on effectiveness of non-criminal measures and of sanctions (e.g. recovery
measures and administrative sanctions) on both public and private offenders
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No nos constan avances en esta materia.
I1l. Media Freedom and Pluralism

Please provide information on measures taken to follow-up on the recommendations
received in the 2022 Report regarding media freedom and pluralism (if applicable)

Como se ira detallando en cada apartado, hay ciertos aspectos que suponen un avance respecto a lo
expuesto en el anterior Informe sobre el Estado de derecho, si bien podemos hablar de retrocesos en
otros aspectos.

Asi, sigue existiendo un alto grado de politizacion en el Consejo de administracion de Radio Televisién
Espafiola. No hay avances en relacion con la publicidad institucional, ni sobre salvaguardias ante la
injerencia politica en los medios de comunicacién. Ademas, si bien hay avances con la presentacion
de un Anteproyecto de Ley de Informacion Clasificada, estimamos que tiene una serie de carencias
gue explicamos en su apartado correspondiente.

Por el lado de medidas y avances llevados a cabo, se aprobo la Ley General de Comunicacion
Audiovisual, que establece un registro para proveedores audiovisuales y sobre su propiedad. También
se aprobd recientemente un Proyecto de Ley Orgénica de proteccién del secreto profesional del
periodismo.

A. Media authorities and bodies

Measures taken to ensure the independence, enforcement powers and adequacy of
resources (financial, human and technical) of media regulatory authorities and bodies

No nos constan avances en esta materia.

Conditions and procedures for the appointment and dismissal of the head / members
of the collegiate body of media regulatory authorities and bodies

En 2022 se han dado una serie de sucesos que indican el grado de politizacion de Radio Television
Espafiola y su Consejo de Administracion.

En 2021 asumié la direccion de Radio Televisién Espafiola el periodista José Manuel Pérez Tornero.
Sin embargo, este tuvo que dimitir en 2022 por presiones desde el Gobierno, sustituyéndolo la
periodista Elena Sanchez como presidenta interina del Consejo de Administracion. En octubre de 2022
se convocd una reunidn extraordinaria en el Consejo de Administracién para aprobar una serie de
acuerdos, que finalmente fueron rechazados ante la negativa de una serie de consejeros que
argumentaban que la presidenta interina no tenia la autoridad para liderar RTVE. Ante esta situacion
de bloqueo, el Gobierno maodificé los Estatutos de la Corporacion RTVE, aumentando las competencias
de Elena Sanchez como presidenta.

Asi, Elena Sanchez ocupa a dia de hoy el puesto de directora de RTVE, sin haber superado el proceso
de seleccidn necesario para asegurar su profesionalidad e independencia.

A esta situacion se unen otros casos que se vienen dando desde hace afios (y que siguen vigentes a
dia de hoy), como la creciente politizacion de Radio Televisién Madrid por la reforma de 2021, que
limitaba la independencia de su junta directiva y de su director, o la dependencia de los puestos de
direccion del Consejo Audiovisual de Catalufia, regulador mediatico catalan, de los distintos partidos.
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Estos son ejemplos claros del grado de politizacion que sufre la television publica y los reguladores
mediaticos y la interferencia de los partidos politicos en su funcionamiento.

Si en el anterior Informe sobre el Estado de la UE, en el capitulo espafiol se reconocia un marco general
de imparcialidad e independencia de los medios de comunicacién publicos, las acciones aqui descritas
en 2022 marcan una clara linea regresiva en este ambito.

Existence and functions of media councils or other self-regulatory bodies

En Espafia existe la Direccién de Telecomunicaciones y Sector Audiovisual de la Comision Nacional
de Mercados y de la Competencia, autoridad de regulacién audiovisual de Espafia. Entre sus funciones
se encuentran el analisis de mercado, desarrollo de normativa sobre obligaciones y sanciones a medios
y operadores de mercado, resolucién de conflictos y de consultas planteadas ante la normativa por los
diversos operadores, entre otros.

B. Safeguards against government or political interference and transparency and
concentration of media ownership

Measures taken to ensure the fair and transparent allocation of state advertising
(including any rules regulating the matter)

En primer lugar, no nos constan cambios ni avances en el ambito de las salvaguardas ante la
interferencia politica.

En segundo lugar, en mayo de 2022 se aprob6 la Ley 13/2022, de 7 de julio, General de Comunicacion
Audiovisual, de transposicion de la Directiva 2018/1808, de Servicios de Comunicaciéon Audiovisual.
Esto implica un avance que ya se destaco en el anterior Informe sobre el Estado de derecho. En el
ambito de la transparencia sobre la propiedad de los medios de comunicacion, en el Capitulo IV se
establece un registro de prestadores del servicio de comunicacion audiovisual, por lo que han de
inscribirse aquellos prestadores y los titulares con participaciones significativas (3% del capital social y
“el 30% de los derechos de voto o porcentaje inferior, si sirviera para designar en los veinticuatro meses
siguientes a la adquisicién un nimero de consejeros que representen mas de la mitad de los miembros
del 6rgano de administracion de la sociedad”), el ndmero y proporcion de mujeres integrantes del
o6rgano de administracion de la sociedad y el punto de contacto con el prestador a disposicion del
espectador para la comunicacién directa con el responsable editorial y garantizar el derecho de queja
y réplica.

En tercer lugar, en el ambito de las ayudas medios de comunicacion, la dispersion de tipos de ayudas
y de entidades que pueden realizarlas (algunas de ellas, entidades publicas con menores obligaciones
de transparencia) dificultan el andlisis del conjunto de acciones que se llevan a cabo en este sentido.

En cuarto lugar, sobre publicidad institucional abundan los estudios y articulos que denuncian la_falta
de transparencia en la adjudicaciéon de contratos y la planificacién sesgada en las campafas de
publicidad institucional. Esto, que es una prioridad para la Comisién en su propuesta de Ley de Libertad
de los Medios de Comunicacion, lo recogemos en nuestro Informe sobre el Estado de derecho en
Espafia. En los informes anuales sobre publicidad y comunicacion institucional de la Administracion
General del Estado no vienen recogidos los adjudicatarios de los contratos, como obliga el articulo 14
de la Ley 29/2005 de 29 de diciembre, de Publicidad y Comunicacion Institucional.

Safeguards against state / political interference, in particular:
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- safeguards to ensure editorial independence of media (private and public)

- specific safeguards for the independence of heads of management and members
of the governing boards of public service media (e.g. related to appointment,
dismissal), safeguards for their operational independence (e.g. related to reporting
obligations and the allocation of resources) and safeguards for plurality of
information and opinions

- information on specific legal provisions and procedures applying to media
service providers, including as regards granting/renewal/termination of licenses,
company operation, capital entry requirements, concentration and corporate
governance

Si bien no nos constan avances en este sentido, si que se pueden dar ejemplos ilustrativos de diversas
acciones de los partidos politicos en relacién a los vetos y retirada de licencias a ciertos periodistas y
medios de comunicacién. A lo largo de 2019, el partido politico Vox denegé el acceso a periodistas de
varios medios de comunicacién a sus eventos de campafia, instalaciones ni actos, actuaciones que
fueron denunciadas por la Junta Electoral Central, cuya decisién fue ratificada por el Tribunal Supremo
a través de la sentencia 357/2021, la sentencia 400/2021 y la sentencia 543/2021. Otro caso
destacable es el de la retirada del permiso de asistencia a las ruedas de prensa del gobierno de
Catalufia al periodista Xavier Rius, hasta la intervencion del Tribunal Superior de Justicia de Catalufia
gue oblig6 al Gobierno catalan a readmitirlo.

Resulta llamativo que en estos casos haya tenido que intervenir la via judicial para asegurar el respeto
basico a la libertad de informacion y al papel que cumplen los medios de comunicacién como
canalizadores de informacién de ambito publico.

Ademas, mas alla de los casos ya expuestos sobre la corporacion de Radio television Espafiola, en
2021 se promulgé la ley 1/2021 de la Comunidad de Madrid, por la que se reducia la independencia
de Radio Television Madrid. Se suprimié la participacion de organismos y asociaciones profesionales
y sociales en la eleccién de los miembros de la junta directiva, y se reducia ademas la independencia
del director de la entidad. Ademas, se aprobd en lectura Unica, sin posibilidad de enmiendas ni debate
en comité.

Transparency of media ownership and public availability of media ownership
information, including on direct, indirect and beneficial owners, as well as any rules
regulating the matter

Nos remitimos en este punto a lo expuesto en un apartado anterior sobre la Ley 13/2022, de 7 de julio,
General de Comunicacion Audiovisual, de transposicion de la Directiva 2018/1808, de Servicios de
Comunicacién Audiovisual, en su Capitulo 1V.

C. Framework for journalists' protection, transparency and access to documents

Rules and practices guaranteeing journalist's independence and safety, including as
regards protection of journalistic sources and communications
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A finales de 2022 se llegd a una acuerdo entre asociaciones y colectivos de periodistas y el Gobierno
para presentar un Proyecto de Ley Organica de proteccién del secreto profesional del periodismo, que
regularia la definicion de secreto profesional, el ambito personal de proteccién. El capitulo espafiol del
anterior Informe sobre el Estado de derecho de la Unién Europea consideraba que los periodistas
tenian que seguir haciendo frente a diversos retos en el ejercicio de su profesion. Este Proyecto de
Ley se enmarca, por tanto, dentro de los avances del Gobierno que ya se destacaron en dicho Informe
sobre esta materia

Law enforcement capacity, including during protests and demonstrations, to ensure
journalists' safety and to investigate attacks on journalists

Extendemos aqui lo expuesto en el apartado anterior, sobre los avances legislativos en materia de
proteccion a periodistas.

Access to information and public documents (incl. transparency authorities where they
exist, procedures, costs/fees, timeframes, administrative/judicial review of decisions,
execution of decisions by public authorities, possible obstacles related to the
classification of information)

En relacién con el acceso a la informacion puablica, conviene destacar diversos aspectos.

Las solicitudes de informacién publica presentadas por los ciudadanos han experimentado un
crecimiento paulatino a lo largo de los afios. Estas solicitudes de transparencia han de ser atendidas
por aquellos organismos a las que se dirigen y, en el caso de que esto no ocurra, interviene el Consejo
de Transparencia y Buen Gobierno, en el &mbito estatal, tratAndose de una autoridad administrativa
independiente, con personalidad juridica propia y capacidad de actuacion en la defensa del derecho a
la informacién publica y la publicidad. Hay que destacar una cierta resistencia al cumplimiento de las
resoluciones del CTBG cuando uno de los organismos afectados ha de revelar informacion publica
gue les resulta incémoda. Por un lado,se interponen numerosos recursos judiciales contra las
resoluciones del Consejo; por otro, directamente se incumplen estos requerimientos de informacion
publica, aspecto que ha aumentado en los Gltimos afios. Dado que el CTBG carece de capacidad para
hacer ejecutar sus propias resoluciones o0 para imponer sanciones en caso de inejecucién sus
resoluciones firmes corren el riesgo de convertirse en “papel mojado”.

Mencién especial requiere lo relativo a la regulacion de la informacion clasificada, cuya reforma de la
actual normativa se encuentra en fase de Anteproyecto de Ley. Tal y como se establece en este
Anteproyecto de Ley de Informacion Clasificada, se amplia en gran medida el nimero de altos cargos
que pueden clasificar informacioén y la gran variedad de ambitos enteros susceptibles de clasificarse
aun no guardando relacién con la defensa o la seguridad nacional, contraviniendo directamente
principios del Derecho Internacional en la materia como los recogidos en la observacion General N° 34
del Comité de Derechos Humanos de las Naciones Unidas, que considera incompatible con el derecho
a la libertad de expresién suprimir informacién que no afecte directamente a la seguridad nacional.
Aunque la actual normativa no establece plazos de desclasificacién, la propuesta del Anteproyecto
establece unos plazos excesivamente largos. En definitiva, se trata de una propuesta que puede
suponer un importantisimo retroceso para la transparencia y el derecho de acceso a la informacién
publica.

Por otra parte, no se ha avanzado nada en la reforma de la actual normativa para reforzar el acceso a
la informacién publica, que era una recomendacion especifica para Espafia por parte de la Comision
en el anterior Informe, estimamos que la propuesta actual no cumple con el objetivo de asegurar y
reforzar la transparencia.
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Lawsuits (incl. SLAPPs - strategic lawsuits against public participation) and
convictions against journalists (incl. defamation cases) and measures taken to
safeguard against manifestly unfounded and abusive Lawsuits

No nos constan avances en materia de medidas de salvaguardia contra demandas judiciales
manifiestamente abusivas e infundadas; mas bien, si que se han dado recientemente algunos casos
de demandas a medios y grupos editoriales ante ciertas informaciones publicadas por estos.

Se pueden dar algunos ejemplos ilustrativos al respecto. A principios de 2022, Iberdrola demandé al
periédico El Confidencial por supuestos dafios al honor, al publicar este periodico por la publicacién de
la cobertura sobre las presuntas relaciones entre esta empresa y el comisario José Manuel Villarejo,
acusado de organizacién criminal, cohecho y blanqueo de capitales.

En 2022 el candidato de Vox a Andalucia, el juez Francisco Serrano, se querellé contra el medio
InfoLibre por supuesta revelacion de secretos, al publicar este medio un caso de corrupcién en el que
particip6 el candidato. Finalmente, las investigaciones dieron como resultado la imputacion de Serrano,
y su dimisién como diputado y presidente del grupo parlamentario en Andalucia.

Si en el anterior Informe sobre el Estado de derecho en la Unién Europea se consideraba que los
periodistas tenian que hacer frente a ciertos obstaculos en el ejercicio de su labor, estos ejemplos
demuestran los pocos o nulos avances en esta materia.

Other - please specify

IV. Other institutional issues related to checks and balances

Please provide information on measures taken to follow-up on the recommendations
received in the 2022 Report regarding the system of checks and balances (if applicable)

En Espafia existen importantes problemas en relacion a la calidad de sus autoridades independientes
y otros checks and balances, especialmente en lo relativo a cdmo se eligen sus miembros. Ademas de
problemas recurrentes, como aquellos que afectan Tribunal de Cuentas, en 2022 destaca la crisis en
la renovacion del Tribunal Constitucional, que esta intimamente relacionada con el bloqueo del CGPJ.

Como ilustramos en Informe sobre el Estado de derecho de Espafia, durante la ultima legislatura
resulta también preocupante el uso de determinadas técnicas legislativas, entre las que destaca el
abuso del decreto-ley.

A. The process for preparing and enacting laws

Framework, policy and use of impact assessments and evidence based policy-making,
stakeholders'[1] /public consultations (particularly consultation of judiciary and other
relevant stakeholders on judicial reforms), and transparency and quality of the
legislative process

[1] This includes also the consultation of social partners

El principal instrumento de evaluacion de la actividad legislativa es el Informe de Evaluacién Normativa,
gue se elabora para evaluar los Planes Anuales normativos que elabora el propio Gobierno con las
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previsiones que realiza para la aprobacion de normas en el ejercicio correspondiente. El informe de
2022 aln no se ha publicado, pero conviene destacar que el grado de cumplimiento de afios anteriores
es bajo: un 36% para el de 2020, y un 36,8% para el de 2021.

En cuanto a las politicas publicas, actualmente en Espafia no se hace una evaluacién publica de forma
sistematica ni ex ante ni ex post. Prueba de ello es el informe de un colaborador de la Fundacién que
hemos publicado, donde evalia la experiencia piloto en Castilla y Le6n y sefiala los pasos necesarios
para implantar y fortalecer este tipo de préacticas.

Rules and use of fast-track procedures and emergency procedures (for example, the
percentage of decisions adopted through emergency/urgent procedure compared to
the total number of adopted decisions)

Durante la dltima legislatura (XIV) ha habido un uso desproporcionado del decreto ley, un instrumento
legal con caracter excepcional, tal y como recoge nuestra Constitucion, que considera este instrumento
para casos “de extraordinaria y urgente necesidad” (art. 86.1 CE).

El decreto ley no se somete a un proceso de debate parlamentario tan completo como las leyes, sino
gue Unicamente requiere la autorizacidon del Congreso para mantener sus efectos 30 dias después de
su entrada en vigor. En dicho tramite de autorizacion, el Congreso solo puede o ratificarlo o rechazarlo
mediante una votacién sobre la totalidad de la norma. Por tanto, no caben enmiendas al texto. Tampoco
en el proceso de elaboracion de los decretos leyes son precisos los mismos tramites que en el caso
de los Anteproyectos de Ley, especialmente en lo que se refiere a la emisién de informes. El decreto
ley presenta, asimismo, limitaciones de tipo material. No puede regular, por ejemplo, los derechos,
deberes y libertades de los ciudadanos recogidos en el titulo | de la Constitucién, o regular las
instituciones basicas del Estado o materias reservadas a Ley orgénica. La utilizacién abusiva del
decreto ley supone un deterioro evidente del proceso parlamentario deliberativo y decisorio. Ademas,
es habitual que los decretos leyes regulen materias totalmente diferentes y heterogéneas en absoluto
relacionadas entre si. Esta circunstancia que puede tener justificacion si se respeta su presupuesto
habilitante (extraordinaria y urgente necesidad), no la tiene cuando se utiliza como un instrumento
normativo sustitutivo de la ley ordinaria. Las leyes ordinarias deben de regular una materia determinada
(vivienda, energia, libertad sexual, mercado laboral, etc.) a la que se hace referencia en su titulo

Como ilustramos en Informe sobre el Estado de derecho de Espafia con datos del propio Congreso de
los Diputados, esta tendencia creciente en el uso del decreto ley se manifiesta con especial importancia
durante la dltima legislatura, donde la medida de decretos ley por mes (2,88) destaca como la mas alta
de toda nuestra historia democrética.

Al margen del uso del decreto ley, el Gobierno también estd utilizando estrategias legislativas
problematicas a la hora de implementar reformas en materias de gran importancia. Un caso ilustrativo
es la forma en que los grupos parlamentarios del gobierno trataron de solucionar la crisis de la
renovacion del Tribunal Constitucional, que desarrollaremos en el siguiente apartado. Ambos grupos
propusieron dos enmiendas que modificaban leyes organicas (LOPJ y LOTC) en el contexto de la
tramitacion parlamentaria de la Proposicion de ley de transposicion de directivas europeas y otras
disposiciones para la adaptacion de la legislacion penal al ordenamiento de la Unién Europea, y
reforma de los delitos contra la integridad moral, desérdenes publicos y contrabando de armas de doble
uso, una proposicién de ley tramitada por via de urgencia y cuya materia no guarda ninguna relacién
con el Tribunal Constitucional.

Tanto el uso abusivo del decreto-ley como la via de las proposiciones de ley evitan los tramites de
audiencia y los informes que son necesarios para tramitar una ley de conformidad con la Ley 50/1997,
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de 27 de noviembre, del Gobierno, con el consecuente dafio tanto en términos de calidad de la técnica
legislativa como en términos de legitimidad democratica.

Regime for constitutional review of laws

En otofio de 2022 se produjo una crisis institucional provocada por el bloqueo de la renovacion del
Tribunal Constitucional (TC), consecuencia a su vez del blogueo que arrastra el CGPJ. Como
explicamos en una infografia elaborada para el publico general, el TC es un 6rgano de garantia previsto
por nuestra Constitucion que se encarga de actuar como intérprete supremo de la misma. Esta
compuesto por 12 magistrados que se renuevan por tercios cada 9 afos. El 13 de junio de 2022 finaliz6
el mandato de nueve afios de cuatro magistrados, dos de ellos elegidos por el gobierno presidido por
Mariano Rajoy, y dos de ellos elegidos por el CGPJ. Ahora bien, debido a su propio bloqueo, el Consejo
General del Poder Judicial (CGPJ) fue incapaz de nombrar los 2 magistrados que le correspondian,
impidiendo la renovacion del TC desde el 13 de septiembre.

El gobierno de coalicién, a través de sus grupos parlamentarios, intentd desbloquear esta situacién a
través de dos enmiendas (61 y 62) en el contexto del debate parlamentario sobre una proposicién de
ley que, como ya hemos destacado, fue tramitada por via de urgencia y cuya materia no guardaba
ninguna relacioén con el TC. La tramitacién de dichas enmiendas, que pretendian rebajar las mayorias
necesarias para que el CGPJ escogiese los dos magistrados del TC que le corresponden, fue
paralizada por el propio TC. La causa de esto es que el grupo parlamentario de la oposicién interpuso
un recurso de amparo ante el TC, alegando que los diputados —y los ciudadanos a los que éstos
representan— tienen derecho a conocer en plano de igualdad y con la debida antelacion las materias
gue regula una ley, por lo que estas materias no pueden alterarse después mediante enmiendas
parciales. Tras reunirse en pleno el 19 de diciembre, el TC_acord6é admitir a tramite el recurso y
suspender cautelarmente la tramitacién parlamentaria de las mencionadas enmiendas

A pesar de los numerosos problemas provocados en estos meses para intentar proceder a los
nombramientos pendientes, finalmente el CGPJ ha acabado por reaccionar in extremis, eligiendo el 27
de diciembre de 2022 por unanimidad a los dos magistrados del TC que le corresponde proponer.
Desde Hay Derecho consideramos, sin embargo, que la crisis sigue abierta, en la medida en que la
causa ultima del bloqueo (el CGPJ) sigue vigente. Ademas, las enmiendas 61 y 62 paralizadas por la
medida cautelarisima proponen una solucién al desbloqueo que elimina la exigencia de mayorias
cualificadas, algo que afecta negativamente al disefio institucional del Tribunal Constitucional. Los
nombramientos de este 6rgano deben responder a criterios de consenso y no a repartos por cuotas de
partido. Que se asuma con naturalidad que el Tribunal Constitucional tiene que reproducir las mayorias
parlamentarias, convirtiéndolo en una especie de tercera Cadmara, desnaturaliza su funcion como
6rgano de contrapeso que controla los abusos de poder.

COVID-19: provide update on significant developments with regard to emergency
regimes/measures in the context of the COVID-19 pandemic

- judicial review (including constitutional review) of emergency regimes and
measures in the context of COVID-19 pandemic

- oversight (incl. ex-post reporting/investigation) by Parliament of emergency
regimes and measures in the context of COVID-19 pandemic

- processes related to lessons learned/crisis preparedness in terms of the
functioning of checks and balances
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No nos constan avances relevantes en este sentido, mas alla de la discusion doctrinal que generoé la
declaracién de inconstitucionalidad del estado de alarma por parte del Tribunal Constitucional en 2021.
No se ha introducido ninguna legislacién especifica a diferencia de lo ocurrido en otros paises, de
manera que no se ha aprendido nada de la situacién desde el punto de vista juridico.

B. Independent authorities

Independence, resources, capacity and powers of national human rights institutions
(‘NHRIs’), of ombudsman institutions if different from NHRIs, of equality bodies if
different from NHRIs and of supreme audit institutions

(Cf. the website of the European Court of Auditors:
https://www.eca.europa.eu/en/Pages/SupremeAuditinstitutions.aspx#)

El cambio de mayorias en el Tribunal de Cuentas tras su renovacion en noviembre de 2021 no ha
contribuido a despolitizar un 6rgano que presenta problemas de independencia similares a otras
instituciones de control, como ocurre con el CGPJ o el TC. Prueba de ello es el cambio de criterio que
adopt6 el Tribunal de Cuentas en relacion con los avales propuestos por la Generalitat para hacer
frente a las fianzas impuestas a los ex altos cargos de la Administracion como consecuencia de ser
investigados por la organizacién del referéndum ilegal del 1-O y para la promocion del proces en el
extranjero. Pese a que la delegada instructora inicialmente decidié denegar estos avales, la resolucion
dictada en marzo de 2022 por la Seccién de Enjuiciamiento del Tribunal de Cuentas contradijo el criterio
de la instruccion y acab6 finalmente por aceptarlo

Este tipo de situaciones revelan también problemas en el modelo de gobernanza del Tribunal de
Cuentas, que sigue promoviendo que el personal técnico quede sujeto a las directrices de los
Consejeros, que son en Ultima instancia quienes elevan al Pleno los informes elaborados por los
técnicos y deciden sobre ellos.

Por otro lado, y a pesar de que sus actuaciones en relacion a la politica migratoria del Gobierno revelan
independencia en el ejercicio de sus funciones, no deja de sorprender la eleccién de Angel Gabilondo
como Defensor del Pueblo a finales de 2021, habida cuenta de que fue el candidato del PSOE a las
elecciones autonémicas de Madrid.

Statistics/reports concerning the follow-up of recommendations by National Human
Rights Institutions, ombudsman institutions, equality bodies and supreme audit
institutions in the past two years

No nos constan cambios en esta &rea.
C. Accessibility and judicial review of administrative decisions

Transparency of administrative decisions and sanctions (incl. their publication and
rules on collection of related data)

Con caracter general, en Espafia no se da publicidad a las decisiones judiciales o administrativas que
revisan o son contrarias a las actuaciones de una entidad publica.

Judicial review of administrative decisions:
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short description of the general regime (in particular competent court, scope,
suspensive effect, interim measures, and any applicable specific rules or derogations
from the general regime of judicial review)

En general, el régimen de revision judicial de las decisiones administrativas privilegia a las
Administraciones Publicas. Sus actos tienen presuncion de legalidad, existen fuertes limitaciones a la
legitimacion activa, los tribunales especializados tienen un sesgo muy favorable a la Administracion,
es complicado conseguir medidas cautelares y la normativa de aplicacion contempla medidas muy
favorables para las AAPP cuando litigan.

Follow-up by the public administration and State institutions to final
(national/supranational) court decisions, as well as available remedies in case of non-
implementation

En 2022, Espafia continu6 liderando el ranking de paises investigados por infraccién del Derecho de
la Unién, segun datos de la propia Comision Europea. Espafia cuenta con 58 casos de infraccion
abiertos. La duracién media de esos casos es de 19,1 meses.

D. The enabling framework for civil society

Measures regarding the framework for civil society organisations and human rights
defenders (e.g. legal framework and its application in practice incl. registration and
dissolution rules)

No nos constan cambios en este apartado

Rules and practices having an impact on the effective operation and safety of civil
society organisations and human rights defenders. This includes measures for
protection from attacks — verbal, physical or on- line —, intimidation, legal threats incl.
SLAPPSs, negative narratives or smear campaigns, measures capable of affecting the
public perception of civil society organisations, etc. It also includes measures to
monitor threats or attacks and dedicated support services.

En su campafa electoral, los partidos del Gobierno de coaliciébn plantearon como promesa la
modificacion de la Ley de Proteccién de la Seguridad Ciudadana con el fin de “garantizar el ejercicio
del derecho a la libertad de expresion y reunion pacifica”. Esta ley, coloquialmente conocida como Ley
Mordaza, fue aprobada en 2015 tras la oleada de protestas sociales que sigui6 a la crisis econémica
de 2008.

Recordemos que la ley permite a las FCSE imponer sanciones econémicas por la via administrativa a
guienes participen en protestas sociales, concediendo un poder sancionador a las FCSE que no cuenta
con las debidas garantias que posee la via penal. La ley también prohibe las grabaciones a miembros
de las FGSE en determinados supuestos y habilita un marco legal para las llamadas “devoluciones en
caliente”. Por todas estas razones la ley ha sido denunciada por ONGs como Amnistia Internacional o
Human’s Right Watch. Contra ella se pronunci6 también en 2022 la Comisaria de DDHH del Consejo
de Europa, instando a Espafia a modificar algunos de sus articulos.

A pesar de todo ello, la propuesta de modificacion de la ley sigue incumplida, dado que sigue en tramite
parlamentario desde enero de 2020.
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Organisation of financial support for civil society organisations and human rights
defenders (e.g. framework to ensure access to funding, and for financial viability,
taxation/incentive/donation systems, measures to ensure a fair distribution of funding)

Segun datos recogidos por nuestra Fundacion en 2021 para un analisis de las entidades de la sociedad
civil que defienden el Estado de derecho en Espafia, identificamos 106 organizaciones dedicadas a
esta cuestidn, que a su vez clasificamos por su nivel de financiacion anual en los siguientes tres tramos:
grandes (mas de 1.000.000 euros), medianas (entre 1.000.000 de euros y 150.000 euros), pequefias
(menos de 150.000 euros).

Un problema con el que nos enfrentamos en este analisis es que un 52% de las 106 organizaciones
estudiadas no publicaban la informaciéon econdémica, algo que generalmente se corresponde con
organizaciones de tamafio y actividad medio o pequefio. Por el contrario, las fundaciones ligadas a
partidos politicos con una mayor financiacion si que publican de manera activa su informacion
economica. De las fundaciones ligadas a despachos de abogados dedicadas al &mbito del Estado de
Derecho, varias realizan actividades pro bono. Las asociaciones judiciales no publican su informacion
econdmica, aunque reciben financiacion del Consejo General del Poder Judicial. A pesar de estas
dificultades, en el estudio de nuestra muestra destaca el gran numero de fundaciones que estan ligadas
a partidos politicos y también a grandes patrimonios, de manera que el nimero de fundaciones
independientes que trabajan en el ambito del Estado de derecho y de los derechos humanos (es decir,
no vinculadas ni a partidos politicos ni a grandes patrimonios) no es demasiado alto

La conclusion de nuestro analisis es que en Espafia se destinan pocos recursos publicos y privados a
organizaciones cuyo objetivo es la defensa del Estado de derecho, los valores democréticos, los
derechos fundamentales, la transparencia y la lucha contra la corrupcion. En consecuencia, las
organizaciones de la sociedad civil en este ambito son escasas, de pequefio tamafio, dispersas y
carecen de una financiacién estable y suficiente, salvo precisamente las que estan vinculadas con
intereses partidistas o corporativos.

Rules and practices on the participation of civil society organisations and human rights
defenders to the decision-making process (e.g. measures related to dialogue between
authorities and civil society, participation of civil society in policy development and
decision-making, consultation, dialogues, etc.)

Como ya hemos mencionado en apartados anteriores, existe una jurisprudencia reiterada en Espafia
gue deniega la legitimacion activa de entidades de la sociedad civil por considerarlas no directamente
interesadas.

E. Initiatives to foster a rule of law culture

Measures to foster arule of law culture (e.g. debates in national parliaments on the rule
of law, public information campaigns on rule of law issues, contributions from civil
society etc.)

Desde Hay Derecho trabajamos activamente por promover una cultura del Estado de derecho. Prueba
de ello es que en 2022 hemos presentado el primer Informe sobre el Estado de derecho en Espafia,
gue analiza el periodo 2018-2021 utilizando diferentes indicadores objetivos elaborados a partir de
estadisticas oficiales. En el futuro continuaremos con la publicacién de este informe de forma periédica,
intentando posicionarlo como una herramienta complementaria a la que elabora la Comisién Europa,
con la que evaluar tendencias en el tiempo en nuestro pais.
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Ademas de eso, la Fundacion mantiene diferentes actividades que contribuyen a reforzar esta cultura
del Estado de derecho. Entre ellas destaca nuestro blog, los Premios Hay Derecho (que concedemos
a personas y organizaciones independientes que trabajan por la defensa del Estado de derecho) o los
numerosos informes y actos que hemos elaborado hasta el momento. También compartimos
materiales de difusién en redes sociales, tales como el diccionario juridico para dummies o las

infografias y otros materiales con los que explicamos situaciones de actualidad vinculadas con el
Estado de derecho.
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